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PARTIES
All of the parties involved appear in the caption of this
Brief.

JURISDICTION
The Utah Supreme Court has invested this Court with
jurisdiction of this matter pursuant to its "pourover" authority.

NATURE OF PROCEEDING
This is an appeal from a Judgment entered by the District
Court

awarding

company)

against

judgment

to

Plaintiff-Respondent

Defendant-Appellant

(a

(an

condominium

elevator
owners

association) in a civil action to collect for

unpaid

maintenance

services.

ADDITIONAL ISSUE PRESENTED BY RESPONDENT
Is Respondent entitled to an award of additional attorney's
fees as a result of this appeal?

DETERMINATIVE AUTHORITY
Rule

63(a)

of

the

Utah

Rules

of

Civil

Procedure

{reproduced infra at A-2) provides that a successor judge may enter
judgment if a verdict has been returned or Findings rendered by the
trial judge.
Rule

17(d)

of

the

Utah

Rules

of

Civil

Procedure

{reproduced infra at A-4) provides that an association or group of
associated persons using a common name may be sued in such common
name.
Section

57-8-3(11),

Utah

Code

Annotated

(1953

as

amended) 1 {reproduced infra at A-5), defines the term "association of
unit owners" as meaning all of the unit owners of the condominium.

*The provisions of the Utah Condominium Ownership Act
(Section 57-8-1, et seq., Utah Code Annotated (1953 as amended), will
be cited as they appeared at the time of the litigation of this action
in 1986.
2

STATEMENT OF FACTS
The parties reached a stipulation as to the facts of this
case.

That stipulation, dated July 29, 1986, appears at pages 175

through 181 of the record and is reproduced in the Addendum, infra
at A-9.

Appellant's summary (App. Br. at 3-6) is essentially correct.
This matter was submitted to the Honorable Philip R.

Fishier shortly before his resignation, on July 31, 1986, from the
District Court bench.

On that same date, Judge Fishier signed a

minute entry granting judgment to Plaintiff-Respondent.
reproduced infra at A-16.)

(R. at 266,

That minute entry did not set forth

specific Findings of Fact because, as noted above, the parties had
stipulated to all of the facts necessary to the determination of this
case.

On August 8, 1986, Plaintiff-Respondent prepared proposed

Findings of Fact and Conclusions of Law (R. at 394-98, reproduced
infra at A-17 through A-21) and a proposed Judgment (R. at 399,
reproduced

infra

at

A-22.)

The

proposed

Findings

merely

On August 21, 1986, Defendant-Appellant filed

lengthy

incorporated by reference the parties' Stipulation.

objections to the proposed Findings, Conclusions, and Judgment.
(R. at 268-272, reproduced infra at A-25 through A-32.)

These

Objections, argumentative in nature, did not address any perceived
substantive

errors

in

the

proposed

Findings,

Conclusions,

and

Judgment, but complained at length of the fact that they would have
3

to be signed by a different judge and re-argued the merits of
Defendant-Appellant's

case.

The Presiding Judge of

the Third

District, the Honorable Scott Daniels, deferred the entire matter to
Judge Fishler's replacement, who had at that time not yet been
appointed.
A-33.)

(See, letter dated 9/5/86, R. at 276, reproduced infra at

A hearing was eventually held on October 27, 1986, before

the Honorable Michael R. Murphy.
reproduced infra at A-34.)

(See, Minute Entry, R. at 383,

Judge Murphy ruled that the proposed

Findings, Conclusion, and Judgment would not be signed but that
judgment would be entered on the basis of Judge Fishler's Minute
Entry.

Plaintiff-Respondent's counsel asked if he might prepare a

written Order manifesting this ruling but Judge Murphy responded
that the Minute Entry of the hearing would be sufficient.
Counsel

for

Plaintiff-Respondent

prepared

a

second

proposed Judgment (R. at 402-04 reproduced infra at A-35 through A37), which was mailed to Defendant-Appellant on October 29, 1986.
This proposed Judgment was identical with the original except that
language relating to the objections to the original proposed Judgment
was added to the preamble.

Defendant-Appellant then objected to

the second proposed Judgment on the basis that (i) it awarded
counsel fees and (ii) there were no Findings of Fact or Conclusions
of Law (R. at 384-86, reproduced infra at A-38 through A-39.)

Both

parties wrote letters suggesting that the matter be resolved without
4

further hearing (R. at 391-92 and 393, reproduced
and

A-43)

but

Judge

Murphy

held

an

infra at A-41-42

unreported

telephone

conference2 with counsel during which he informed counsel that he
felt counsel fees were properly to be awarded based upon the counsel
fee provision in the written maintenance agreement but felt that a
specific amount should be awarded3.

Counsel were told that if they

could not agree as to the amount of counsel fees to be awarded, an
evidentiary hearing would be scheduled.

Thereafter, negotiations

occurred between counsel and it was eventually agreed that the sum
of $1,444.68 was a reasonable charge for the services rendered to
Plaintiff in connection with its claims against Defendant-Appellant,
with the understanding that Defendant-Appellant was not waiving its
claim that no fees should have been awarded. A third Judgment was
then prepared, which was approved as to form, and entered by Judge
Murphy on December 16, 1986.

(R. at 410-413, reproduced infra at

A-44.) This appeal followed.

2

For reasons unknown to Respondent, the Record does not
contain a Minute Entry relating to this telephone conference.
3

Plaintiff-Respondent preferred to leave the amount of
attorney's fees for later determination after the post-trial
maneuverings and any possible appeal had been resolved to avoid
additional delay.
{See, letter dated 10/31/86, R. at 391-92,
reproduced infra at A-41.)
5

SUMMARY OF ARGUMENT
There was no procedural error in the entry of judgment in
this case by Judge Murphy following the resignation of Judge Fishier.
All

of

the

facts

relevant

to

this action

were determined

by

stipulation; therefore, there was no question of fact to be determined
by the trial court. The Conclusions of Law are freely reviewable by
the appellate court in any event and, moreover in this particular
case, the Conclusions of

Law

were not entered solely

because

Defendant-Appellant objected to the entry of the Conclusions of Law
inherent in and necessary to support the Judgment granted by Judge
Fishier. Under these circumstances, entry of the formal Judgment by
the successor judge was appropriate.
The Judgment entered by the District Court is substantively
correct

Under Utah law, until the organizational meeting of the

association of unit owners is held, the Declarant of a condominium
may serve as the Board of Directors of the association of unit
owners.

The existence of

the association commences upon the

recordation of the Declaration of Condominium.

The contract at

issue in this case was entered into by the developer as the Declarant
and acting Board of Directors of the association of unit owners.
Accordingly,

judgment

was

appropriately

entered

against

the

corporation subsequently formed by the unit owners to act as the
owners association.
6

The contract in this case clearly provides for the award of
attorney's fees.

Counsel stipulated to the reasonableness of the

attorney's fees awarded.

Accordingly, the attorney's fee award is

appropriate but an additional award must be made with respect to the
fees incurred as a result of this appeal.

ARGUMENT

POINT I. THERE WAS NO PROCEDURAL ERROR IN THE ENTRY OF
JUDGMENT UNDER THE CIRCUMSTANCES EXISTING IN THIS CASE.
At the outset, it is important to note that this case is one
in which the parties were able to stipulate as to all of the facts
necessary to its determination.

The parties' only disagreement was

with respect to the effect of the application of the relevant law to
those facts.

The fact that the parties were able to stipulate as to

all of the essential facts is of critical importance in analyzing the
validity of Appellant's argument that the formal entry of judgment by
Judge Murphy based upon Judge Fishler's Minute Entry awarding
judgment was procedurally erroneous.
The distinction is important because, in a typical case in
which the major dispute between the parties centers around factual
matters, it is obviously necessary for the trial judge to communicate
his Findings of Fact.

This is because, as recognized by Appellant
7

(App. Br. at 11-12), the trial court's Findings of Fact are accorded
great deference on appeal, whereas the Conclusions of Law reached
by the trial judge are freely reviewable.

Moreover, the appellate

court is not in a position to make determinations as to factual
matters because, among other reasons, it has not seen or heard the
witnesses; whereas, it is at no disadvantage in determining and
applying the relevant law.
The unavailability of the trial judge to sign the formal
judgment is specifically addressed in Rule 63 of the Utah Rules of
Civil Procedure. That rule provides, in pertinent part, that:
If by reason of death, sickness, or other
disability, a judge before whom an action has
been tried is unable to perform the duties to be
performed by the court under these rules after a
verdict is returned or findings of fact and
conclusions of law are filed, then any other
judge regularly sitting in or assigned to the
court in which the action was tried may perform
those duties; but if such other judge is satisfied
that he cannot perform those duties because he
did not preside at the trial or for any other
reason, he may in his discretion grant a new
trial.
U.R.C.P., Rule 63(a) (emphasis added). Two aspects of that Rule are
of particular significance to the facts of this case:

First, when the

trial judge becomes unavailable after the trial process has determined
the facts, the formal entry of judgment and any other post-trial
matters may be handled by another judge and, second, the decision as

8

to whether or not the successor judge will act in the matter without
a retrial is entrusted to his discretion.
In In Re Estate of Ed Cassity, 656 P.2d 1023 (Utah 1982),
the Utah Supreme Court approved the entry of formal findings and
judgment by a successor judge even though the trial judge had left
only a Minute Entry as to what his final ruling would be without
setting forth any of the Findings forming the basis of that decision.
The successor judge merely reviewed a transcript of the original trial
and then formulated formal Findings consistent with the original trial
judge's ultimate decision.

The Utah Supreme Court held that the

procedure constituted no abuse of discretion on the part of the
successor judge. In its opinion, the Utah Supreme Court wisely noted
that to require the retrial of the action would have been detrimental
to the resources and efficiency of the trial court.
Moreover, in State v. Kelsey, 532 P.2d 1001 (Utah 1975),
the defendant was tried for murder before the Honorable D. Frank
Wilkins without a jury. At the conclusion of the case, Judge Wilkins
wrote a brief "Minute Entry" in which he stated in general terms the
Findings that he had reached and directed that a judgment of
conviction be entered against the defendant.

However, before a

formal Judgment or formal Findings were entered, Judge Wilkins
resigned to assume the bench of the Utah Supreme Court.

The

formal Judgment and Findings were subsequently entered by Judge
9

Ernest F. Baldwin.

On appeal, the defendant in this criminal case

contended that this procedure constituted error.

The Utah Supreme

Court rejected that contention with language as applicable to the
present civil action as to the criminal action then before it, holding:
It is plainly apparent from the generality of the
phrase "or other disability" that [Rule 63(a)] is
not limited to mere mental or physical disability,
but extends to any disability whatsoever,
including resignation of the judge. Inasmuch as
the stated findings and verdict of Judge Wilkins
at the conclusion of the trial were sufficient to
meet the requirements of Rule 52 URCP, there
can be no question about the authority or
propriety of a successor judge to make and sign
formal Findings of Fact and Conclusions of Law
which were consistent with the Findings and
verdict of the judge who actually tried the case.
532 P.2d at 1005-6 (footnote citations omitted).

Thus, the Utah

Supreme Court has addressed the very issue raised by DefendantAppellant and held that, in a criminal case, the contention lacks
merit; a fortiori, the contention is without merit in the present civil
action.
Again, it cannot be emphasized too strongly that this is
not a case in which there was any dispute as to the facts.

If the

facts had been in dispute, there might be merit to Appellant's
contention that some indication of Judge Fishler's determinations on
the factual matters in dispute would be necessary; however, since the
parties stipulated to all of the facts, there was no error in the entry
by Judge Murphy of the formal Judgment granted by Judge Fishier.
10

Moreover, Defendant-Appellant cannot complain that no Conclusions
of Law were entered because it was at the behest of DefendantAppellant that the proposed Conclusions of Law prepared by PlaintiffRespondent were not entered. It is a fundamental tenet of appellate
procedure that a party may not complain on appeal of error that he
caused or requested at the trial level.
Defendant-Appellant seeks to create an insurmountable
procedural dilemma in this case. This case was scheduled for trial on
July 30, 1986, before Judge Fishier, who had announced his
resignation effective July 31, 1986. Obviously, formal Conclusions and
Judgment could not be prepared and entered by Judge Fishier
following his ruling and, just as obviously, Judge Fishier could not
enter the formal Conclusions and Judgment after he had resigned.
Since formal Findings were unnecessary in view of the fact that all
of the facts had been stipulated by the parties, Plaintiff-Respondent,
as the prevailing party, prepared and submitted proposed Conclusions
and a proposed Judgment. These formal Conclusions were not entered
solely because Defendant-Appellant argued to Judge Murphy that it
was improper for him to do so. Having stipulated to the facts and
having prevented the entry of the Conclusions of Law (on procedural
rather

than

substantive

grounds),

Defendant-Appellant

cannot

successfully complain on appeal of the absence of formal Findings and
Conclusions. There was not at the trial court, and there is not now,
11

any dispute as to the relevant facts and the Conclusions of Law
drawn by the trial court would be freely reviewable in any event.
There was no procedural error.

POINT IL RESPONDENT WAS ENTITLED TO JUDGMENT AGAINST
THE APPELLANT HOMEOWNERS ASSOCIATION,
Appellant's entire argument that the Judgment against it is
substantively erroneous is based upon the fallacious assumption that
the condominium's "association of unit owners" did not exist until the
formation in 1984 of the "Garden Towers Condo-Owners Corporation."
Appellant's repeated references (see App. Br. at, e.g., 20, 23, and 25)
manifests a lack of understanding of the applicable statutory scheme.
Since

Appellant's

liability

relates

to

its

status

as

the

acting

association of unit owners of the Garden Towers Condominium rather
than to its own corporate existence, Appellant's analogy to preincorporation obligations is mistaken and unpersuasive.
The Garden Towers complex is a condominium

formed

pursuant to Chapter 8 of Title 57 of the Utah Code, the so-called
Condominium Ownership Act

Under Garden Towers5 Declaration

(R. at 234-256, reproduced infra at A-48 through A-70), as well as
the Condominium Act, the words "association of unit owners" is
defined to
Section

mean all

57-8-3(11),

of the unit owners acting as a group.
Utah

Code

Annotated
12

(1953

as

(See,

amended)

{reproduced

infra

at

A-5)

{reproduced infra at A-49.)

and

Declaration

at

Paragraph

2(b)

The obligation to maintain the common

areas of the condominium, and the obligation to pay for that
maintenance, is imposed by both the Garden Towers Declaration and
the Condominium Ownership Act upon the unit owners. {See Section
57-8-24, Utah Code Annotated (1953 as amended) reproduced infra at
A-8 and Declaration at Paragraph 14 reproduced infra at A-56.)
Thus, an analysis of Defendant-Appellant's liability to

Plaintiff-

Respondent in this case must begin with the recognition that the unit
owners themselves, not the developer, not the Declarant, and not any
other entity,

is fundamentally

responsible for

the cost of

the

maintenance of the condominium complex.
The Declaration adopted and recorded with respect to the
Garden Towers Condominium establishes two generic entities that are
responsible for the day-to-day maintenance of the complex:
"Board of Directors" and the "Manager."

{See,

the

Declaration at

Paragraph 2c and Paragraph 2j, reproduced infra at A-49 and A-50.)
The responsibility for the management of the building is granted to
and imposed upon the "Board of Directors."
Paragraph 11, reproduced infra at A-54.)

{See, Declaration at

The Board of Directors

may, however, delegate the responsibilities to the "Manager."
Declaration at Paragraph lib, reproduced infra at A-55.)
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{See,

It is of extreme importance to note that the Declaration
provides that "until the . . . organizational meeting of the Association
. . . the Board shall

consist of the

Declarant."

Paragraph l i e , reproduced infra at A-55.)

(Declaration at

Thus, until the owners of

the condominium held their first meeting to elect members of the
Board of Directors, the Declarant (in this case, the developer, HillMangum) was the Board of Directors and was invested with all the
powers and responsibilities of the Board of Director

In December

of 1983, the "Declarant" contacted the unit owners and suggested that
they hold their organizational meeting in January of 1984 to set up
the owners association.

(Stipulation of

Facts at Paragraph 18,

reproduced infra at A-13,)

The owners refused {Id. at Paragraph 19)

until September of 1984, when they established a Utah corporation
known as "Garden Towers Condo-Owners Corporation," the DefendantAppellant in this action (Id. at Paragraph 22). Thus, until September
of 1984, Hill-Mangum was, by virtue of the specific provisions of the
Declaration,

the

"Board

of

Directors"

of

the

Garden

Towers

Condominium and was charged by that Declaration and by Utah law
with the responsibility to manage the condominium complex.
Although
Directors" of

Hill-Mangum

was

acting

as

the

"Board

of

the condominium, the unit owners were the ones

ultimately charged with the responsibility to maintain the building
and to pay for that maintenance.

There is nothing in either the
14

Declaration or Utah law that says that the Declarant is financially
responsible for maintenance until the organizational meeting of the
owners has been held. Quite to the contrary, the Declaration is clear
that the ultimate financial responsibility for maintenance lies with the
unit owners.4

The Declaration

is also clear that until the

organizational meeting is held, the Declarant (in this case HillMangum) is considered to be the Board of Directors.
In this case, Hill-Mangum, as the Board of Directors,
contracted with Dover Elevator Company for the maintenance of the
elevators. (Stipulation at Paragraph 6, reproduced infra at A-10; the
resulting contract is reproduced infra at A-71.) Respondent faithfully
maintained the elevators pursuant to that agreement until the
contract was cancelled for non-payment in January of 1984. {Id. at
Paragraph 10.) Although Plaintiff-Respondent was selected by HillMangum, acting as Board of Directors of the owners association, the
services were rendered to the common areas of the condominium
complex and, therefore, to the owners association.

The unit owners

jointly used the elevators and jointly benefitted from the services
rendered.

4

Under the mandate of the Utah Condominium Ownership Act
and the Declaration, the owners' association is required to establish
its assessment as such level that the common expenses can be paid.
(See, Section 57-8-24, Utah Code Annotated (1953 as amended),
reproduced infra at A-6 and Declaration at Paragraph 14, reproduced
infra at A-56.)
15

Further evidence that Plaintiff-Respondent's contract was
entered into on behalf of the condominium association is found in the
fact that those payments becoming due under the contract that were
actually paid were paid with checks that designated the payor as
"Garden Towers Condo Owners Association."
Stipulation, reproduced infra at A-75.)

(See, Exhibit "I" to

While these checks were

signed by various employees of Hill-Mangum, they were clearly drawn
on the funds of the condominium association.

The manner in which

the parties operated under the maintenance contract strongly refutes
Defendant-Appellant's present contention that Hill-Mangum and not
the owners association was the only party to the contract.
Moreover, the contract signed with Wasatch Elevator in
February of 1984, which replaced the contract at issue, was also
signed by a Hill-Mangum employee and specifically states that the
"Garden Towers Condo Assoc." is the purchaser of the services to be
provided.

It is apparent that this contract, like the contract at

issue, was executed by Hill-Mangum and its employees for and on
behalf of the condominium association.
Defendant-Appellant

now claims that the condominium

association is not responsible for Dover's unpaid bill because "Garden
Towers Condo Owners Corporation" had not been formed when the
contract was signed.

This argument misses the point.

The contract

with Plaintiff-Respondent was entered into, under Utah law, by the
16

Board of Directors of the owners association.

While the owners at a

subsequent meeting chose to form a corporation rather than following
the letter of the requirements of the Declaration and simply electing
officers, their conduct can only be seen as a thinly-veiled attempt to
avoid the owners association's obligations to numerous vendors and
suppliers, including Plaintiff-Respondent.

The fact remains, however,

that the contract was entered into by the Board of Directors of the
owners association and the "owners association1* is nothing more,
under Utah law, than a collective name for the unit owners. In this
regard, Article V, Paragraph 3 of the Bylaws of the association of
the unit owners specifically provides that the owners may be sued
jointly

under

their common name.

(R. at 171 and 263, reproduced

infra at A-84.) This is precisely what has been done in this case.
Moreover, suit against the association in its common name
(/.£., "Garden Towers Condo-Owners Corporation") is

specifically

authorized by Rule 17(d) of the Utah Rules of Civil Procedure. That
rule states that:
When two or more persons associated in
any business either as a joint-stock company, a
partnership, or other association, not a
corporation, transact such business under a
common name, whether it comprises the names of
such associates or not, they may be sued by
such common name; and any judgment obtained
against the defendant in such case shall bind the
joint property of all the associates in the same

17

manner as if all had been named defendants and
had been sued upon their joint liability.
Rule

17(d), U.R.C.P.

This case is simply a lawsuit against a

condominium owners association under a contract entered into by the
Board

of

Directors

of

that

association

at

a

time

when

the

condominium developer was acting as the Board of Directors pursuant
to Utah law.

POINT III. ATTORNEY'S FEES WERE APPROPRIATELY AWARDED
BY THE TRIAL COURT BUT ADDITIONAL FEES MUST BE AWARDED
WITH RESPECT TO THIS APPEAL.

A. The Contract Authorizes the Award of Attorney's Fees.
Appellant correctly notes in its Brief (App. Br. at 15), that
attorney's fees are appropriately awarded whenever a statute or
contract so provides.

The maintenance contract at issue in this case

(reproduced infra at A-71) specifically provides that:
In the event of any default of the payment
provisions herein, purchaser agrees to pay, in
addition to any defaulted amount, all attorney
fees, collection cost, or court cost in connection
therewith.
Master
A-71.

Maintenance

Agreement dated 2/10/82, reproduced infra at

As demonstrated in the preceding Point of this brief, the

owners association of the Garden Towers Condominium was the

18

purchaser under this agreement.

Accordingly, the trial court was

correct in making an attorney's fee award in this case.

B.

The Reasonableness of the Amount of the Attorney's Fees Was

Stipulated,
As noted in the Statement of Facts (supra at 5), PlaintiffRespondent included a provision in the first two proposed Judgments
that awarded attorney's fees to Plaintiff but held the amount of that
award in abeyance until the post-trial maneuverings and any appeal
were resolved.

Defendant-Appellant

objected to this procedure,

however, and Judge Murphy requested that attorney's fees be awarded
in a specific amount (Id.).

Following negotiations between counsel, it

was stipulated that the sum of $1,444.68 was a reasonable amount for
the services rendered by counsel to Plaintiff in connection with
Plaintiff's claims against Defendant-Appellant.
counsel

then

approved

the

judgment

as

Defendant-Appellant's
to

form.

(Judgment

reproduced infra at A-47.)

The existence of this stipulation was

apparently

counsel

overlooked

by

in

the

course

of

preparing

Appellant's brief.5
Although the stipulation of counsel extends only to the
amount of the attorney's fee award (and not to the propriety of any

*See letters dated 8/18/87 and 8/24/87 reproduced infra at A-87
and A-88.
19

award at all), attorney's fees are clearly provided

for

in the

maintenance contract; accordingly, the trial court committed no error
in awarding counsel fees in this case.

C.

Additional Counsel Fees Must Be Assessed With Respect to This

Appeal.
As
Respondent

a

result

has

attorney's fees.

of

the

incurred

and

appeal
will

in

incur

this

action,

substantial

Plaintiffadditional

An additional award must be made with respect to

these fees following the completion of this appeal.

CONCLUSION
There was no procedural error in the entry of judgment in
this case by Judge Murphy following the resignation of Judge Fishier.
All

of

the

facts

relevant

to this action

were determined

by

stipulation; therefore, there was no question of fact to be determined
by the trial court. The Conclusions of Law are freely reviewable by
the appellate court in any event and, moreover in this particular
case, the Conclusions of

Law were not entered solely

because

Defendant-Appellant objected to the entry of the Conclusions of Law
inherent in and necessary to support the Judgment granted by Judge
Fishier. Under these circumstances, entry of the formal Judgment by
the successor judge was appropriate.
20

The Judgment entered by the District Court is substantively
correct.

Under Utah law, until the organizational meeting of the

association of unit owners is held, the Declarant of a condominium
may serve as the Board of Directors of the association of unit
owners.

The existence of

the association commences upon the

recordation of the Declaration of Condominium.

The contract at

issue in this case was entered into by the developer as the Declarant
and acting Board of Directors of the association of unit owners.
Accordingly,

judgment

was

appropriately

entered

against

the

corporation subsequently formed by the unit owners to act as the
owners association.
The contract in this case clearly provides for the award of
attorney's fees.

Counsel stipulated to the reasonableness of the

attorney's fees awarded.

Accordingly, the attorney's fee award is

appropriate but an additional award must be made with respect to the
fees incurred as a result of this appeal.
The judgment of the trial court is correct in all respects
and must be affirmed.
RESPECTFULLY SUBMITTED thisQS^ day of September,
1987.

Original Signature

John D. Parken

MAILING CERTIFICATE
I hereby certify that on the " ^
$

I caused four

day of September, 1987,

(4) true and correct copies of

the

foregoing

Respondent's Brief to be mailed, postage prepaid, to the following:
Bruce E. Coke
Steven H. Lybbert
Beaslin, Nygaard, Coke & Vincent
333 North 300 West
Salt Lake City, Utah 84103
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Rule 63. Disability or Disqualification of a Judge.
(a) Disability. If by reason of death, sickness, or other disability, a judge
before whom an action has been tried is unable to perform the duties to be
performed by the court under these rules after a verdict is returned or
findings of fact and conclusions of law are filed, then any other judge
regularly sitting in or assigned to the court in which the action was tried may
perform those duties; but if such other judge is satisfied that he cannot
perform those duties because he did not preside at the trial or for any other
reason, he may in his discretion grant a new trial.
(b) DisqualiGcation. Whenever a party to any action or proceeding, civil or
criminal, or his attorney shall make and file an affidavit that the judge before
whom such action or proceeding is to be tried or heard has a bias or prejudice,
either against such party or his attorney or in favor of any opposite party to
the suit, such judge shall proceed no further therein, except to call in another
judge to hear and determine the matter.
Every such affidavit shall state the facts and the reasons for the belief that
such bias or prejudice exists, and shall be filed as soon as practicable after the
case has been assigned or such bias or prejudice is known. If the judge against
whom the affidavit is directed questions the sufficiency of the affidavit, he
shall enter an order directing that a copy thereof be forthwith certified to
another judge (naming him) of the same court or of a court of like jurisdiction,
which judge shall then pass upon the legal sufficiency of the affidavit. If the
judge against whom the affidavit is directed does not question the legal
sufficiency of the affidavit, or if the judge to whom the affidavit is certified
finds that it is legally sufficient, another judge must be called in to try the
case or determine the matter in question. No party shall be entitled in any
case to file more than one affidavit; and no such affidavit shall be filed unless
accompanied by a certificate of counsel of record that such affidavit and
application are made in good faith.
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Rule 17. Parties Plaintiff and Defendant.
(a) Real Party in Interest Every action shall be prosecuted in the name of
the real party in interest. An executor, administrator, guardian, bailee,
trustee of an express trust, a party with whom or in whose name a contract
has been made for the benefit of another, or a party authorized by statute may
sue in his own name without joining with him the party for whose benefit the
action is brought; and when a statute so provides, an action for the use or
benefit of another shall be brought in the name of the state of Utah. No action
shall be dismissed on the ground that it is not prosecuted in the name of the
real party in interest until a reasonable time has been allowed after objection
for ratification of commencement of the action by, or joinder or substitution of,
the real party in interest; and such ratification, joinder, or substitution shall
have the same effect as if the action had been commenced in the name of the
real party in interest.
(b) Infants or Incompetent Persons. When an infant or an insane or
incompetent person is a party, he must appear either by his general guardian,
or by a guardian ad litem appointed in the particular case by the court in
which the action is pending. A guardian ad litem may be appointed in any
case when it is deemed by the court in which the action or proceeding is
prosecuted expedient to represent the infant, insane or incompetent person in
the action or proceeding, notwithstanding he may have a general guardian
and may have appeared by him. In an action in rem it shall not be necessary
to appoint a guardian ad litem for any unknown party who might be an infant
or an incompetent person.
(c) Guardian Ad Litem; How Appointed. When a guardian ad litem is
appointed by a court, he must be appointed as follows:
(1) When the infant is plaintiff, upon the application of the infant, if he
is of the age of fourteen [14] years, or if under that age, upon the
application of a relative or friend of the infant.
(2) When the infant is defendant, upon the application of the infant if
he is of the age of fourteen [14] years and applies within 20 days after the
service of the summons, or if under that age or if he neglects so to apply,
then upon the application of a relative or friend of the infant, or of any
other party to the action.
(3) When an infant defendant resides out of this state, the plaintiff,
upon motion therefor, shall be entitled to an order designating some
suitable person to be guardian ad litem for such infant defendant, unless
the defendant or someone in his behalf within 20 days after service of
notice of such motion shall cause to be appointed a guardian for such
infant. Service of such notice may be made upon the general or
testamentary guardian of such defendant, if he has one in his state; if not,
such notice, together with the summons in the action, shall be served in
the manner provided for publication of summons upon such infant, if over
fourteen [14] years of age, or, if under fourteen [14] years of age, by such
service on the person with whom such infant resides. The guardian ad
litem for such nonresident infant defendant shall have 20 days after his
appointment in which to plead to the action.
(4) When an insane or incompetent person is a party to an action or
proceeding, upon the application of a relative or friend of such insane or
incompetent person, or of any other party to the action or proceeding.
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(d) Associates May Be Sued by Common Name. When two or more persons
associated in any business either as a joint-stock company, a partnership or
other association, not a corporation, transact such business under a common
name, whether it comprises the names of such associates or not, they may be
sued by such common name; and any judgment obtained against the
defendant in such case shall bind the joint property of all the associates in the
same manner as if all had been named defendants and had been sued upon
their joint liability.
(e) Action Against a Nonresident Doing Business in This State. When a
nonresident person is associated in and conducts business within the state of
Utah in one or more places in his own name or a common trade name, and
said business is conducted under the supervision of a manager, superintendent, or agent, said person may be sued in his own name in any action arising
out of the conduct of said business.
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57-8-3. Definitions.
As used in this chapter:
(1) "Condominium" means the ownership of a single unit in a multiunit project together with an undivided interest in common in the common areas and facilities of the property.
(2) "Condominium project" means a real estate condominium project; a
plan or project whereby two or more units, whether contained in existing
or proposed apartments, commercial or industrial buildings or structures,
or otherwise, are separately offered or proposed to be offered for sale.
Condominium project also means the property when the context so requires.
(3) "Property" means the land, whether leasehold or in fee simple, the
building, if any, all improvements and structures thereon, all easements,
rights, and appurtenances belonging thereto, and all articles of personal
property intended for use in connection therewith.
(4) "Building" means a building, containing units, and comprising a
part of the property.
(5) "Common areas and facilities," unless otherwise provided in the
declaration or lawful amendments to the declaration means:
(a) the land included within the condominium project, whether
leasehold or in fee simple;
(b) the foundations, columns, girders, beams, supports, main walls,
roofs, halls, corridors, lobbies, stairs, stairways, fire escapes, entrances, and exits of the building;
(c) the basements, yards, gardens, parking areas, and storage
spaces;
(d) the premises for lodging of janitors or persons in charge of the
property;
(e) installations of central services such as power, light, gas, hot
and cold water, heating, refrigeration, air conditioning, and incinerating;
(f) the elevators, tanks, pumps, motors, fans, compressors, ducts,
and in general all apparatus and installations existing for common
use;
(g) such community and commercial facilities as may be provided
for in the declaration; and
(h) all other parts of the property necessary or convenient to its
existence, maintenance and safety, or normally in common use.
(6) "Limited common areas and facilities" means those common areas
and facilities designated in the declaration as reserved for use of a certain
unit or units to the exclusion of the other units.
(7) "Unit" means either a separate physical part of the property intended for any type of independent use, including one or more rooms or
spaces located in one or more floors or part or parts of floors in a building
or a time period unit, as the context may require. A convertible space
shall be treated as a unit in accordance with Subsection 57-8-13.4(3).
(8) "Unit owner" means the person or persons owning a unit in fee
simple and an undivided interest in the fee simple estate of the common
areas and facilities in the percentage specified and established in the
declaration or, in the case of a leasehold condominium project, the person
or persons whose leasehold interest or interests in the condominium unit
extend for the entire balance of the unexpired term or terms.
(9) "Unit number" means the number, letter, or combination of numbers and letters designating the unit in the declaration and in the record
of survey map.
(10) "Majority" or "majority of the unit owners" unless otherwise provided in the declaration or lawful amendments to the declaration means
the owners of more than 50% in the aggregate in interest of the undivided
ownership of the common areas and facilities.
(11) "Association of unit owners" means all of the unit owners acting as
a group in accordance with the declaration and bylaws.
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(12) "Management committee" means the committee as provided in the
declaration charged with and having the responsibility and authority to
make and to enforce all of the reasonable rules covering the operation and
maintenance of the property.
(13) "Declaration" means the instrument by which the property is submitted to the provisions of this act, as it from time to time may be lawfully amended.
(14) "Common expenses" means:
(a) all sums lawfully assessed against the unit owners;
(b) expenses of administration, maintenance, repair, or replacement of the common areas and facilities;
(c) expenses agreed upon as common expenses by the association of
unit owners; and
(d) expenses declared common expenses by this chapter, or by the
declaration or the bylaws.
(15) "Common profits," unless otherwise provided in the declaration or
lawful amendments to the declaration means the balance of all income,
rents, profits, and revenues from the common areas and facilities remaining after the deduction of the common expenses.
(16) "Person" means an individual, corporation, partnership, association, trustee, or other legal entity.
(17) "Record," "recording," "recorded," and "recorder" have the meaning stated in Chapter 3, Title 57.
(18) "Record of survey map" means a plat or plats of survey of land and
units prepared in accordance with § 57-8-13.
(19) "Declarant" means all persons who execute the declaration or on
whose behalf the declaration is executed. From the time of the recordation of any amendment to the declaration expanding an expandable condominium, all persons who execute that amendment or on whose behalf
that amendment is executed shall also come within this definition. Any
successors of the persons referred to in this subsection who come to stand
in the same relation to the condominium project as their predecessors also
come within this definition.
(20) 'Time period unit" means an annually recurring part or parts of a
year specified in the declaration as a period for which a physical unit is
separately owned and includes a timeshare estate as defined under Subsection 57-11-2(11).
(21) "Condominium unit" means a unit together with the undivided
interest in the common areas and facilities appertaining to that unit. Any
reference in this chapter to a condominium unit includes both a physical
unit together with its appurtenant undivided interest in the common
areas and facilities and a time period unit together with its appurtenant
undivided interest, unless the reference is specifically limited to a time
period unit.
(22) "Contractible condominium" means a condominium project from
which one or more portions of the land within the project may be withdrawn in accordance with provisions of the declaration and of this chapter. If the withdrawal can occur only by the expiration or termination of
one or more leases, then the condominium project is not a contractible
condominium within the meaning of this chapter.
(23) "Convertible land" means a building site which is a portion of the
common areas and facilities, described by metes and bounds, within
which additional units or limited common areas and facilities may be
created in accordance with this chapter.
(24) "Convertible space" means a portion of the structure within the
condominium project, which portion may be converted into one or more
units or common areas and facilities, including, but not limited to, limited
common areas and facilities in accordance with this chapter.
(25) "Expandable condominium" means a condominium project to
which additional land or an interest in it may be added in accordance
with the declaration and this chapter.
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(26) "Leasehold condominium*' means a condominium project in all or
any portion of which each unit owner owns an estate for years in his unit,
or in the land upon which that unit is situated, or both, with all those
leasehold interests to expire naturally at the same time. A condominium
project including leased land, or an interest in the land, upon which no
units are situated or to be situated is not a leasehold condominium within
the meaning of this chapter.
(27) "Par value" means a number of dollars or points assigned to each
unit by the declaration. Substantially identical units shall be assigned
the same par value, but units located at substantially different heights
above the ground, or having substantially different views, or having substantially different amenities or other characteristics that might result in
differences in market value, may, but need not, be considered substantially identical within the meaning of this subsection. If par value is
stated in terms of dollars, that statement may not be considered to reflect
or control the sales price or fair market value of any unit, and no opinion,
appraisal, or fair market transaction at a different figure may affect the
par value of any unit, or any undivided interest in the common areas and
facilities, voting rights in the unit owners' association, liability for common expenses, or right to common profits, assigned on the basis thereof.
(28) "Size" means the number of cubic feet, or the number of square
feet of ground or floor space, within each unit as computed by reference to
the record of survey map and rounded off to a whole number. Certain
spaces within the units including, without limitation, attic, basement, or
garage space may, but need not, be omitted from the calculation or be
partially discounted by the use of a ratio, if the same basis of calculation
is employed for all units in the condominium project and if that basis is
described in the declaration.
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57-8-24. Common profits, common expenses, and voting
rights.
The common profits of the property shall be distributed among, the common
expenses shall be charged to, and the voting rights shall be available to, the
unit owners according to their respective percentage or fractional undivided
interests in the common areas and facilities.
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John D. P a r k e n ( 2 5 1 8 )
M a r c e l l a L. Keck ( 4 0 6 3 )
ATTORNEYS FOR PLAINTIFF
S u i t e 1330
310 S o u t h Main S t r e e t
S a l t Lake C i t y , Utah
84101
Telephone:
(801) 521-6383
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
oooOooo

DOVER ELEVATOR COMPANY,

:

STIPULATION OF FACTS

Plaintiff ,
v.
HILL-MANGUM INVESTMENTS,
RUSSELL W. MANGUM, BRENT
C. HILL and GARDEN TOWERS
CONDO-OWNERS ASSOCIATION,

C i v i l No. C85-142
The H o n o r a b l e P h i l i p R.
Fishier

Defendants.
oooOooo
Plaintiff

Dover E l e v a t o r Company, by and t h r o u g h

its

c o u n s e l , John D. P a r k e n , and D e f e n d a n t G a r d e n Towers Condo-Owners
C o r p o r a t i o n , by and t h r o u g h i t s c o u n s e l ,
s t i p u l a t e , for
facts.

Bruce E. Coke,

t h e p u r p o s e s of t h i s a c t i o n , t o t h e

hereby

following

The l e g a l a r g u m e n t s and c o n t e n t i o n s of t h e p a r t i e s

appear

elsewhere.
1.

Sometime d u r i n g l a t e

n e r s h i p c o n s i s t i n g of

1979 and e a r l y 1980, a

part-

B r e n t C. H i l l and R u s s e l l W. Mangum, known

a s Hill-Mangum I n v e s t m e n t s Company, embarked on t h e p r o j e c t
c o n s t r u c t i o n and e r e c t i n g

a multi-storied

1

of

condominium known a s

Garden Towers.

The s t a r t i n g or completion d a t e s of the construc-

t i o n are not p r e c i s e l y known and are not important.
2.

On or about August 27, 1980, p r i o r to the adoption

of the Covenants, Conditions and R e s t r i c t i o n s , a contract was
entered into between Hill-Mangum Investments (although in the
documents themselves i t appears as Hill Mangum, Inc.) as the
purchaser, and Dover Elevator as s e l l e r .
(although the signature i s d i f f i c u l t
Hill-Mangum f s p r o j e c t manager.

That c o n t r a c t i s signed

to read) by Gary Lawrence,

A copy of t h a t agreement i s

attached as Exhibit "A.11
3.

In a d d i t i o n to the c o n t r a c t i t s e l f t h e r e were three

change o r d e r s , copies of which are attached as Exhibits "B," n C,"
and "D."
4.

Pursuant to the c o n s t r u c t i o n c o n t r a c t , Hill-Mangum

and i t s c o n s t r u c t i o n lender made payments t o t a l i n g $140,452.00,
as itemized in the schedule annexed hereto as Exhibit "E.M
5.

Covenants, Conditions, and R e s t r i c t i o n s were signed

by the Declarant, Hill-Mangum, on August 12, 1981.

A copy of

these Covenants, Conditions, and R e s t r i c t i o n s , and the accompanying Bylaws, have been submitted to the Court, as Exhibit "4"
to Defendant Garden Towers Condo-Owners Corporation's Trial Memorandum.

These documents were recorded December 15, 1981.
6.

On March 1, 1982, a f u r t h e r agreement dealing with

maintenance of the e l e v a t o r to be i n s t a l l e d was executed and also
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s u b s c r i b e d by Gary Lawrence on b e h a l f of Hill-Mangum, I n c .

A

copy of t h a t document i s a t t a c h e d h e r e t o as E x h i b i t "FM and i s
d a t e d February 10, 1982, a l t h o u g h t h e s i g n a t u r e of Dover i s dated
March 2, 1982.
7.

There was no such c o r p o r a t i o n a s "Hill-Mangum,

I n c . , " during t h e r e l e v a n t t i m e s .

That name r e f e r s to H i l l -

Mangum I n v e s t m e n t s , a p a r t n e r s h i p .
8.

Hill-Mangum f e l l on e v i l d a y s .

I t was u n a b l e , by

r e a s o n of l a c k of funds and o t h e r p r o b l e m s , to complete t h e
p r o j e c t and many t h i n g s were l e f t undone.

P a r t , a t l e a s t , of t h e

c o n s t r u c t i o n c o s t s of t h e b u i l d i n g went unpaid and to t h i s d a t e a
number of i t e m s remain uncompleted.

The bank who held t h e

first

mortgage a l s o f e l l on e v i l days and i s now in t h e hands of t h e
FDIC.

The mortgage i s b e i n g f o r e c l o s e d and has been for

several

years.
9.
pants.

Hill-Mangum abandoned t h e p r o j e c t and the o c c u -

Less t h a n 50% of t h e u n i t s in t h e b u i l d i n g have been

s o l d , and many u n i t s remain with b a r e c o n c r e t e w a l l s .
Mangum h o l d s t i t l e t o 18 of t h e u n i t s .

Hill-

Four of t h e u n i t s have

been f o r e c l o s e d by b a n k s , and t h e r e a r e a p p r o x i m a t e l y 12 u n i t s
owned by i n d i v i d u a l s .
10.

Plaintiff

m a i n t a i n e d t h e e l e v a t o r s in t h e Garden

Towers Condominiums from March 1, 1982, through January 2 3 , 1984,
when the c o n t r a c t was c a n c e l l e d due t o non-payment.
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11.

In accordance with the terms of the maintenance

c o n t r a c t , e f f e c t i v e March 1, 1983, the monthly payment due under
the maintenance c o n t r a c t was increased to $505.25 per month. A
copy of the notice effecting t h i s increase i s annexed hereto as
Exhibit

,f

G.,f
11.

Hill-Mangum paid the monthly maintenance charges

through and including the month of November, 1982, although these
payments were not made on time.
12.

Hill-Mangum paid the December, 1982, and the

January, February, and March, 1983, service fees by means of a
check drawn on the F i r s t Security Bank of Utah payable to Dover
Elevator.

This check, in the t o t a l amount of $6,950.00, was

d i r e c t e d by Hill-Mangum to be applied to the $5,301.00 balance
due on the c o n s t r u c t i o n c o n t r a c t and the remainder on the maintenance c o n t r a c t as d e s c r i b e d .

A t r u e and c o r r e c t copy of t h i s

check i s annexed hereto as Exhibit "H."
13.

The check described in the preceding paragraph was

dated April 29, 1983, and was received by Dover within a few
weeks a f t e r t h a t d a t e , and was c r e d i t e d as d i r e c t e d by H i l l Mangum on May 27, 1983.

Later, Dover Elevator was contacted by

the c o n s t r u c t i o n lender on the Arlington Place project (which was
also known as University Place) and compelled to c r e d i t t h i s
check t o t h a t p r o j e c t in accordance with the written d i r e c t i o n
appearing on the face of the check.
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Accordingly, on February 15,

1984, t h e c r e d i t p r e v i o u s l y i s s u e d on the maintenance c o n t r a c t
for t h e months of December, 1982, and J a n u a r y , F e b r u a r y , and
March, 1983, was r e v e r s e d .
14.

The A p r i l , May, J u n e , J u l y , August, and September

payments on t h e s e r v i c e c o n t r a c t were made on checks b e a r i n g

the

name "Garden Towers Condominium Owners A s s o c i a t i o n , " which were
signed by v a r i o u s i n d i v i d u a l s .
a t t a c h e d as E x h i b i t " I . 1 1

Copies of t h e s e checks a r e

These checks were not r e c e i v e d in a

t i m e l y f a s h i o n but were a c c e p t e d by Dover E l e v a t o r .
15.

As noted above, t h e maintenance c o n t r a c t was c a n -

c e l l e d by Dover E l e v a t o r e f f e c t i v e January 23, 1984.
16.

The o u t s t a n d i n g i n v o i c e s c u r r e n t l y due under t h e

maintenance c o n t r a c t a r e i t e m i z e d in t h e s c h e d u l e annexed h e r e t o
as E x h i b i t

"J."
17.

On or about J a n u a r y 27, 1984, Hill-Mangum e n t e r e d

i n t o an agreement with Wasatch E l e v a t o r for t h e maintenance of
t h e p a s s e n g e r e l e v a t o r s a t t h e Garden Towers condominium complex.
This c o n t r a c t s t a t e s t h a t "Garden Towers Condo Assoc." i s t h e
"purchaser."

The c o n t r a c t was signed on b e h a l f of t h e " p u r -

c h a s e r " by Ned R. Fox, who was employed by Hill-Mangum for
purpose of s e l l i n g Hill-Mangum 1 s remaining unsold u n i t s .

the
A true

and c o r r e c t copy of t h i s agreement i s annexed h e r e t o as E x h i b i t
18.

In December of 1983, Hill-Mangum c o n t a c t e d

u n i t owners of Garden Towers, s u g g e s t i n g t h a t t h e y hold an
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the

"K."

owners' meeting in J a n u a r y of 1984 t o e l e c t o f f i c e r s

and,

g e n e r a l l y , t o t a k e over o p e r a t i o n of t h e condominium owners'
association.

U n t i l t h i s t i m e , t h e r e had been no m e e t i n g s between

Hill-Mangum and the i n d i v i d u a l u n i t owners nor any meeting of the
owners 1

association.
19.

On December 16, 1983, t h e u n i t owners wrote back

to Hill-Mangum, d e c l i n i n g t o a c c e p t " c o n t r o l and management" of
t h e p r o j e c t u n t i l a number of enumerated items had been corne a Acca«v/9A/6**0cf'4erz>

pletedi

A copy of t h i s l e t t e r i s annexed h e r e t o as E x h i b i t " L . "
20.

No a c c o u n t i n g whatsoever was f u r n i s h e d

to the unit

owners, a l t h o u g h each u n i t owner, a s they purchased t h e i r

unit

i n t e r e s t , had t o pay t h e i r monthly condominium a s s e s s m e n t ,
d e t e r m i n e d by Hill-Mangum.

as

No m e e t i n g s were held t o d i s c u s s t h e

c h a r g e s imposed.
21.

S u b s e q u e n t l y , t h e e l e c t r i c power t o the b u i l d i n g

was t e r m i n a t e d and t h e u n i t owners determined t h a t they would
have t o assume t h e r e s p o n s i b i l i t y of keeping t h e b u i l d i n g
operative.
22.

On September 1, 1984, t h e u n i t o w n e r s ,

after

n o t i c e , met t o form a c o r p o r a t i o n t o manage t h e b u i l d i n g .

As a

consequence of t h a t m e e t i n g , a c o r p o r a t i o n was formed known as
"Garden Towers Condo-Owners C o r p o r a t i o n . "

O f f i c e r s and d i r e c t o r s

were e l e c t e d and t h e c o r p o r a t i o n u n d e r t o o k t h e a c t i v e management
of t h e common a r e a s of t h e b u i l d i n g .
6
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A t r u e and c o r r e c t copy of

t h e A r t i c l e s of

Incorporation

nexed h e r e t o a s E x h i b i t
23.
against i t s

filed

by t h e c o r p o r a t i o n a r e

"M."

Hill-Mangum h a s f a i l e d

t o pay t h e f e e s

u n i t s and t h e u n i t o w n e r s h a v e e l e c t e d

Hill-Mangum f o r

an-

the delinquent charges.

owners have remained e s s e n t i a l l y c u r r e n t

assessed

not to

The r e m a i n i n g

sue

unit

in t h e i r condominium

fee

payments.
24.

On o r a b o u t O c t o b e r 1 5 , 1984, Garden Towers Condo-

Owners C o r p o r a t i o n s i g n e d a new c o n t r a c t
replacing

w i t h Wasatch

Elevator,

t h e e a r l i e r c o n t r a c t s i g n e d by Ned F o x .
25.

The o f f i c e r s

of Garden Towers

C o r p o r a t i o n were n o t a w a r e , u n t i l

Condo-Owners

t h i s a c t i o n was s e r v e d , o f

M a i n t e n a n c e C o n t r a c t w i t h Dover E l e v a t o r ,

which had b e e n

the

replaced

by t h e Wasatch E l e v a t o r c o n t r a c t by t h e t i m e t h e c o r p o r a t i o n

was

formed.
BROCE E. COKE

Counsel for Defendant Garden
Towers Condo-Owners C o r p o r a t i o n

Date Jk/i* *<?. //<*£
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John D. Parken (2518)
Marcella L. Keck (4063)
ATTORNEYS FOR PLAINTIFF
Suite 1330
310 South Main Street
Salt Lake City, Utah 84101
Telepone: (801) 521-6383
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
oooOooo

^

„

^

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

DOVER ELEVATOR COMPANY,
Plaintiff,
v.

Civil No. C85-142

HILL-MANGUM INVESTMENTS,
RUSSELL W. MANGUM, BRENT C.
HILL and GARDEN TOWERS CONDOOWNERS ASSOCIATION,

The Honorable Philip R.
Fishier

Defendants.
oooOooo
The above-entitled matter came on regularly for a
ruling based upon the Stipulation of Plaintiff and Defendant
Garden Towers Condo-Owners Corporation as to the facts of the
case; Plaintiff having been represented by its counsel, John D.
Parken; Defendant Garden Towers Condo-Owners Corporation having
been represented by its counsel, Bruce E. Coke; the default of
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill having been entered by this Court; the Court having
reviewed the written Stipulation of the parties and the arguments
of the parties as contained in their respective Memoranda;
1
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and having taken the matter under advisement, but being now fully
advised in the premises; and good cause appearing therefor, the
Court hereby makes and enters the following -FINDINGS OF FACT
1.

The facts of this case are as set forth in the

Stipulation of Facts, including the exhibits thereto attached, as
signed and filed by the parties.
CONCLUSIONS OF LAW
1.

At least until December of 1983, Hill-Mangum, as the

developer and declarant of the Garden Towers condominium project,
acted as the Board of Directors of the Association of the unit
owners of that project in accordance with the terms and provisions of the Declaration and the Bylaws of the Association.
2.

The contract for the maintenance of the elevators

at the Garden Towers project was signed by Hill-Mangum in its
capacity as acting Board of Directors of the condominium Association inasmuch as this contract related to the ongoing maintenance
of the elevators rather than the purchase and installation of the
elevators as a part of the original construction.
3.

The elevator maintenance contract at issue in this

action contains (at page 2) a valid and enforceable attorney's
fee provision.

2
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4.

Dpon its formation in September of 1984, the

"Garden Towers Condo-Owners Corporation11 became the acting "Board
of Directors" under the Declaration and Bylaws of the condominium
Association for the Garden Towers condominium complex.
5.

Pursuant to the terms and provisions of the Decla-

ration and Bylaws of the Garden Towers Condominium Association,
the "Garden Towers Condo-Owners Corporation" is the common name
under which the "association of unit owners" may be sued.
6.

The fact that Hill-Mangum, as developer and Decla-

rant of the Garden Towers condominium project, may have breached
obligations to the respective unit owners and may have failed to
pay in a timely manner the common expense assessments made by the
Association does not constitute either a defense to Plaintiff1s
action against the Association or a justification for the Association's failure to pay for the services provided by Plaintiff.
7.

Plaintiff acted reasonably in retaining the ser-

vices of an attorney to pursue this action and is entitled to an
award of reasonable attorney1s fees.
8.

Plaintiff is entitled to judgment in the amount of

$470.00, which was due December 1, 1982; $470.00, which was due
January 1, 1983; $470.00, which was was due February 1, 1983;
$505.25, which was due March 1, 1983; $505.25, which was due
October 1, 1983; $505.25, which was due November 1, 1983;
$505.25, which was due December 1, 1983; and $372.37, which was

3
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due January 1, 1984, and which represents the pro-rated monthly
payment due under the contract until the date of the termination
of that contract: less a credit to which Defendant is entitled in
the amount of $139.00, for a total amount of $3,664.37. Additionally, Plaintiff is entitled to prejudgment interest at the
rate of ten (10) per cent per annum from the date that the foregoing amounts were due in the total amount of $1,222.59.
Accordingly, Plaintiff is entitled to judgment in the amount of
$4,886.96, together with Plaintiff's costs and reasonable counsel
fees.
9.

The judgment to be entered against Defendant shall

be deemed to be a joint and several obligation with a portion of
the judgment heretofore entered in this action against Defendants
Hill-Mangum Investments, Russell W. Mangum, and Brent C. Hill,
but only to the extent that the prior judgment relates to the
elevator service contract as distinguished from the construction
contract for the purchase and installation of the elevators.
Accordingly, any amounts paid on the prior judgment against
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill in excess of $7,156.00 (representing the balance due on
the construction contract of $5,300.74 and prejudgment interest
thereon in the amount of $1,855.26) plus accruing interest on
that amount from the date of that judgment, shall be deemed a

4
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credit toward the satisfaction of the judgment now to be
entered against Defendant Garden Towers Condo-Owners Corporation.
DATED this

day of August, 1986.
BY THE COURT:

Approved as to form:

Bruce E. Coke
Counsel for Defendant
Garden Towers CondoOwners Corporation
MAILING CERTIFICATE
I hereby certify that on the /y

day of August, 1986,

I caused a true and correct copy of the foregoing Findings of Fact
and Conclusions of Law to be mailed, postage prepaid, to Bruce E.
Coke, Beaslin, Nygaard, Coke & Vincent, 333 North 300 West, Salt
Lake City, Utah 84103.

^ X ^ U i T ^

v >7

/

ISs?,?syLt^~~

5
A-21

398

FILED {?: CLE°K?
? r \~ ,KC£
, v
Ca'i L i t e <"'r "rt / Ut~ *"

PEC 41986
John D. Parken (2518)
Marcella L. Keck (4063)
ATTORNEYS FOR PLAINTIFF
Suite 1330
310 South Main S t r e e t
S a l t Lake C i t y , Utah 84101
T e l e p o n e : (801) 521-6383

9; —J£M<A/

^mtcjj

IN THE DISTRICT CODRT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
oooOooo-—.
DOVER ELEVATOR COMPANY,

JUDGMENT

Plaintiff,
v.

Civil No. C85-142

HILL-MANGUM INVESTMENTS,
RUSSELL W. MANGUM, BRENT C.
HILL and GARDEN TOWERS CONDOOWNERS ASSOCIATION,

The Honorable Philip R.
Fishier

Defendants.
oooOooo
The above-entitled matter came on regularly for a
ruling based upon the Stipulation of Plaintiff and Defendant
Garden Towers Condo-Owners Corporation as to the facts of the
case; Plaintiff having been represented by its counsel, John D.
Parken; Defendant Garden Towers Condo-Owners Corporation having
been represented by its counsel, Bruce E. Coke; the default of
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill having been entered by the Court; the Court having
reviewed the written Stipulation of the parties and the arguments
of the parties as contained in their respective Memoranda;

1
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and having taken the matter under advisement, but being now fully
advised in the premises; the Court having made and entered its
Findings of Fact and Conclusions of Law, and good cause appearing
therefor, it is hereby
ORDERED, ADJUDGED, AND DECREED that Plaintiff shall
havei and; recbverr implement against D&tfendamt Garden Towers CondoOto ners Corporation in the principal amount of $3,664.37, together
with prejudgment interest at the rate of ten (10) per cent per
annum in the amount of $1,222.59, together with interest thereon
at the rate of twelve (12) per cent from and after the date
hereof and together also with Plaintiff's costs and reasonable
counsel fees;
PROVIDED, HOWEVER, that this judgment against Defendant
shall be deemed to be a joint and several obligation with that
portion of the judgment heretofore entered in this action against
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill, that relates to the elevator service contract as
distinguished from the construction contract for the purchase and
installation of the elevators.

Accordingly, any amounts paid on

the prior judgment against Defendants Hill-Mangum Investments,
Russell W. Mangum, and Brent C. Hill in excess of $7,156.00
(representing the balance due on the construction contract of
$5,300.74 and prejudgment interest thereon in the amount of
$1,855.26) plus accruing interest on that amount from the date of

2
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that judgment, shall be deemed a credit toward the satisfaction
of the judgment now entered against Defendant Garden Towers
Condo-Owners Corporation.
DATED this

day of August, 1986.
•nv mux? n n n o T •

Approved as to form:

Bruce E. Coke
Counsel for Defendant
Garden Towers CondoOwners Corporation
MAILING CERTIFICATE
I hereby certify that on the Q__~day of August, 1986,
I caused a true and correct copy of the foregoing Judgment to be
mailed, postage prepaid, to Bruce E. Coke, Beaslin, Nygaard, Coke
& Vincent, 333 North 300 West, Salt Lake City, Utah 84103.
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BRUCE E. COKE, ESQ.
\ ^T \
BEASLIN, NYGAARD, COKE & VawbtlNT
Attorneys for Defendant GaVtJen Towers
Condo-Owners Corporation
333 North 300 West
Salt Lake City, Utah 84103
Telephone No. 328-2506
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH

OBJECTIONS TO PROPOSED
FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
JUDGMENT

DOVER ELEVATOR COMPANY,
Plaintiff,
vs.
HILL MANGUM INVESTMENTS, RUSSELL
W. MANGUM, BRENT C. HILL and
GARDEN TOWERS CONDO-OWNERS
CORPORATION,

JUDGE PHILIP R. FISHLER
Defendants.

Civil No.

C85-142

Defendant Garden Towers Condo-Owners Corporation, by and
through its counsel, Beaslin, Nygaard, Coke & Vincent, Bruce E.
Coke appearing, hereby objects to the proposed Findings of Fact
and Conclusions of Law and Judgment proposed by the plaintiff for
the following reasons:
1.

Despite the fact that there has been a stipulation

relating to certain facts, and arguments submitted on those
facts, the Court should define the facts upon which it predicates

-1-
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its Conclusion of Law that Hill-Mangum as a developer and Declarant of Garden Towers acted as the board of directors of the
"association," and the intent of the contract was to bind the
"association."

How did the Court determine when it was that

Hill-Mangum acted as a board of directors of the association, and
in accordance with the terms and provisions of the Declaration
and by-laws of the association, and when it signed solely as
builder-developer?
disclose that.

Certainly the document itself does not

To expand the obligation on the contract would

require some testimony or evidence to demonstrate that the signature was something other than that which it objectively appears
to be, particularly where holding an innocent third party liable
for such contract.
2.

The Court was provided with the by-laws of the

association as an exhibit, which specificially provide for the
creation of an association, and that until the first annual election the developer would in fact be the board.

Would it not be

necessary, when signing documents or entering into contracts,
that he should be obliged to disclose in what capacity he
is signing?

As a law partner, if I sign my name to a document

without indicating the capacity, do I bind the partnership?

If I

am an officer in a corporation and sign without indicating my
position, do I bind the corporation, or is it an individual obligation?

The Declarant, Hill-Mangum, had the right to be the
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board, but it also had some obligation, as did the plaintiff, to
clarify the intent of their contract and who was to be bound, and
to whom the plaintiff looked for payment.

It is hard to presume

how the Declarant can pass its obligations on to future occupants
of a building which he is building for sale,
3,

The contract for the maintenance of the elevators

was attached to the Stipulation as Exhibit "F".

The Court should

review that exhibit and make a finding on how it determined that
the contract with Dover Elevator, obviously prepared by Dover
Elevator on their form, mistakenly identifying Hill-Mangum Investments as Hill-Mangum, Inc., and signed by Mr. Lawrence as the
project manager, could be construed to be the act of the board of
directors of the Garden Towers Condominium Association.

It would

seem clear that Hill-Mangum Investments would be obliged to
comply, in some fasion, with the provisions of the by-laws which
specifically provided how the organization is to be managed.
There were no meetings.
information.

There were no notices.

There was no

Without occupants or unit owners there would be no

expense which could be passed on to the unit owners.

How is it

demonstrated that the plaintiff intended to bind anyone other
than the developer to whom it sold the elevator and with whom it
contracted to service the elevator during the construction
period?

It is suggested that at the time of signing the document

in issue, it is unlikely that any of the units had been sold.
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Certainly there is no evidence that any were sold.

There would

be little reason for an association to exist at that time.

Note

also that Exhibit "H", which is an extension of the contract in
issue, is likewise addressed to Hill-Mangum, Inc.

Contrast that

with Exhibit "L" wherein there is a purported attempt to bind the
association and which demonstrates that Garden Towers Condo
Owners Association is to be the responsible party and not HillMangum.

This contract was signed by an agent for Hill-Mangum and

demonstrates the intent which should be required in the contract
in issue.
4.

It is hard to understand by what rule of law a

contract subscribed by one party becomes the contract of another.
5.

There is no showing that the expense incurred to

Dover Elevator was in fact a common expense.

At the time the

contract was entered into there were no occupants of the
building.

Hill-Mangum used the elevator to transport materialsf

personnel, workers, and prospective purchasers through the
building for the purpose of construction and sales.

The unit

owners could not be held responsible for common expenses incurred
prior to their occupancy of the building, and Hill-Mangum could
not purport to be able to bind a unit purchaser for common expenses that the purchaser neither enjoyed nor used.

Dover, clearly,

by its contract, did not look for payment to anyone else other
than Hill-Mangum Investment.

Is it even reasonable to presume

-4-
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that they could pass that expense on to the unit owners andf more
importantly, did Dover anticipate that it would be in making
their contract with Hill-Mangum?

Even if the unit owners had the

use and benefit of the elevator, which is certainly not admittedf
during the period in questionf it would seem that the only action
they would have would be in quantum meruit, benefit conferredf
and certainly no obligation arising out of contract.

It was

agreed that benefit conferred would not apply simply because the
unit owners had paid their expense and therefore had no benefit
conferred.

Likewise, there would be a question regarding how

much benefit inasmch as the sequel maintenance and service
contract was for almost half of what Dover was charging.

Compare

Exhibits "F" and "L".
6.

The defendant, Garden Towers Condo-Owners Corpora-

tion, was formed because there was no pre-existing association
formed by the developer, so they could hardly have been party to
a contract to oblige them to pay attorney's fees. The attorney's
fees should be applied solely to Hill-Mangum with whom the plaintiff had a contract.
7.

There is no showing that from the date of the first

delinquency by Hill-Mangum the plaintiff made any demands upon
the unit owners or even advised them of the status of the matter.
The contract with Hill-Mangum was terminated and Hill-Mangum, on
behalf of a purported association, entered into a new contract
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with Wasatch Elevator, which Garden Towers Condo-Owners Corporation has paid in full, and is still current on that obligation.
How would the unit owners ever have been aware of the situation
which existed between Hill-Mangum and Dover?
8.

Some finding must be made to demonstrate why it is

that Dover is given a second "bite" against persons with whom it
neither contracted, notifiedf nor made any demand upon.

There is

no evidence that any of the units were sold at the time the
contract was entered into.

Some finding has to be made in that

regard, or what the Court is doing is creating a new form of
lien.

Presume that none of the units had been sold and the

developer installed an elevator and entered into a maintenance
contract.

Would the prior maintenance be an obligation which

new purchasers would be obliged to assume, without notice, for
services which were not provided to or for their benefit?

If

such a lien can be created, on what conclusion of law, be it
contractual or statutory, does a liability for services provided
to the builder become the obligation of the unit purchaser?
9.

Plaintiff, in its lawsuit, sued Hill-Mangum

Investments, and Russell W. Mangum and Brent C. Hill, partners,
and did not even name Garden Towers Condo Association, the purported entity from whom Garden Towers Condo-Owners Corporation is
supposed to have inherited the liability of Hill-Mangum.

If the

newly formed corporation is to be held accountable for the obli-
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gation arising from the contract between Dover Elevator and
Hill-Mangum, Inc., the Court should make a specific finding on
what basis it made that determination.

Certainlyf it could make

no such finding by observing the evidence, so what rule of law is
utilized to determine the liability?
Respectfully submitted this 19th day of August, 1986.
BEASLIN, NYGAARD, COKE & VINCENT

By / > Q J U

Bruce E. Coke
Attorney for Defendant Garden
Towers Condo Owners Corporation
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STATE OF UTAH
County of Salt Lake

)
) SS:
)

ALICE ANDERSEN, being duly sworn, says:
That she is employed in the offices of Beaslinf Nygaardf
Coke & Vincent, attorneys for defendant Garden Towers CondoOwners Corporation herein;

that she served the attached

Objections to Proposed Findings of Fact and Conclusions of Law
and Judgment upon the following counsel by placing a true and
correct copy thereof in an envelope addressed to
John D. Parken, Esq.
Dart, Adamson, Parken & Proctor
Attorneys at Law
Suite 1330, 310 South Main Street
Salt Lake City, Utah 84101
and depositing the samef sealed, with first-class postage prepaid thereon, in the United States mail at Salt Lake City, Utah,
on the 19th day of August, 1986.

UMAA,

August,

UL^Q/JJJO^

Subscribed and sworn t o before jrfe/tjiis 1 9 t ^ d a y of
1986.
/7

NotarfcBublic
Residing at Saxt Lake City, UT
My Commission Expires:

llnlfn
27
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THIRD JUDICIAL DISTRICT COURT

SCOTT DANIELS
JUDGE
409 CITY & COUNTY BUILDING
SALT LAKE CITY, UTAH 84111
PHONE (801) 535-5174

September 5, 1986
John D. Parken, Esq.
Dart, Adamson & Parken
310 S. Main, Suite 1330
Salt Lake City, Utah 84101
Bruce E. Coke, Esq.
Beaslin, Nygaard, Coke & Vincent
333 North 300 West
Salt Lake City, Utah 84103
Re:

Dover Elevator Company v. Hill Mangum Investments,
et al., Civil No. \C^85-142^^/

Gentlemen:
The proposed Findings of Fact and the proposed Judgment
are both on file, along with the Objections thereto. Judge
Fishier's replacement will be on the bench by October 1. Please
notice up the Objections for hearing after that time.
Very truly yours,

Scott Daniels
Presiding Judge
SD:jsh
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
oooOooo— r
DOVER ELEVATOR COMPANY,

:

JUDGMENT

Plaintiff,
v.

Civil No. C85-142

HILL-MANGUM INVESTMENTS,
RUSSELL W. MANGUM, BRENT C.
HILL and GARDEN TOWERS CONDOOWNERS ASSOCIATION,

The Honorable Michael
Murphy

Defendants.
oooOooo
The above-entitled matter came on regularly for a
ruling based upon the Stipulation of Plaintiff and Defendant
Garden Towers Condo-Owners Corporation as to the facts of the
case; Plaintiff having been represented by its counsel, John D.
Parken; Defendant Garden Towers Condo-Owners Corporation having
been represented by its counsel, Bruce E. Coke: the default of
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill having been entered by the Court; the Court (the Honorable Philip R. Fishier, presiding) having reviewed the written
Stipulation of the parties and the arguments of the parties as
1
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contained in their respective Memoranda and having taken the
matter under advisement, and having entered a Minute Entry in
favor of Plaintiff; the Honorable Michael Murphy having now been
appointed to succeed Judge Fishier and having heard the arguments
of counsel on Defendant Garden Towers1s objection to the proposed
Findings of Fact and Conclusions of Law and having ruled that no
Findings or Conclusions will be filed, and being now fully
advised in the premises; and good cause appearing therefor, it is
hereby
ORDERED, ADJUDGED, AND DECREED that Plaintiff shall
have and recover judgment against Defendant Garden Towers CondoOwners Corporation in the principal amount of $3,664.37, together
with prejudgment interest at the rate of ten (10) per cent per
annum in the amount of $1,285.99, for a total of $4,950.36,
together with interest thereon at the rate of twelve (12) per
cent from and after the date hereof and together also with Plaintiffs costs and reasonable counsel fees;
PROVIDED, HOWEVER, that this judgment against Defendant
shall be deemed to be a joint and several obligation with that
portion of the judgment heretofore entered in this action against
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill, that relates to the elevator service contract as
distinguished from the construction contract for the purchase and
installation of the elevators.

Accordingly, any amounts paid on

2
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the prior judgment against Defendants Hill-Mangum Investments,
Russell W. Mangum, and Brent C. Hill in excess of $7,156.00
(representing the balance due on the construction contract of
$5,300.74 and prejudgment interest thereon in the amount of
$1,855.26) plus accruing interest on that amount from the date of
that judgment, shall be deemed a credit toward the satisfaction
of the judgment now entered against Defendant Garden Towers
Condo-Owners Corporation.
DATED this

day of October, 1986.
BY THE COURT:

District Judge
, / ^ (^

Approved as to form:

cl^T^^^U^y

Bruce E. Coke
Counsel for Defendant
Garden Towers CondoOwners Corporation
MAILING CERTIFICATE
I hereby certify that on the }</
v'

day of October, 1986,
—

I caused a true and correct copy of the foregoing Judgment to be
mailed, postage prepaid, to Bruce E. Coke, Beaslin, Nygaard, Coke
& Vincent, 333 North 300 West, Salt Lake City, Utah 84103.

<r
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BRUCE E . COKE, E S Q . , # 0694
,v .\,TjLEf 0 « R R
BEASLIN, NYGAARD, COKE & V I N C E N T ^ V D ' . S T . : 0 U f l
Attorneys for Defendant Garden B
JS^^^-^^TTK^
Condo-Owners Corporation
" " ^DSsfiU? 1 ^
- r

333 North 300 West
Salt Lake City, Utah 84103
Telephone No. 328-2506
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH

DOVER ELEVATOR COMPANY,

OBJECTION
TO
PROPOSED JUDGMENT

Plaintiff,
vs.
HILL MANGUM INVESTMENTS, RUSSELL
W. MANGUM, BRENT C. HILL and
GARDEN TOWERS CONDO-OWNERS
CORPORATION,

JUDGE MICHAEL MURPHY
Defendants.

Civil No.

C85-142

Defendant Garden Towers Condo-Owners Corporation, by and
through its counsel, Beaslin, Nygaard, Coke & Vincent, Bruce E.
Coke appearing, hereby objects to the terms of the proposed
Judgment that provides "together with reasonable attorney's fees
and costs."

There was no evidence contained in the stipulated

facts and no proffer on the issue of attorney's fees.

The plain-

tiff, having failed to put on proof, cannot have the benefit of
its absence.

• 1 -
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In additionf this defendant objects to the absence of
any findings of fact and conclusions of law in this matter.

How

can there be a Judgment without any findings or conclusions?
Respectfully submitted this 30th day of October, 1986.
BEASLINf NYGAARD, COKE & VINCENT

Brute E. Coke
Attorney for Defendant Garden
Towers Condo-Owners Corporation

-2A-3 9

385

STATE OF UTAH
County of Salt Lake

)
) SS:
)

ALICE ANDERSEN, being duly sworn, says:
That she is employed in the offices of Beaslin, Nygaardf
Coke & Vincent, attorneys for defendant Garden Towers CondoOwners Corporation herein;

that she served the attached

Objection to Proposed Judgment upon the following counsel by
placing a true and correct copy thereof in an envelope addressed
to
John D. Parken, Esq.
Dart, Adamson, Parken & Proctor
Attorneys at Law
Suite 1330, 310 South Main Street
Salt Lake City, Utah 84101
and depositing the same, sealed, with first-class postage prepaid thereon, in the United States mail at Salt Lake City, Utah,
on the 3i)€h day of Ocjx5ber, 1986.

(\As *JL

/

^JjJ^Oc^er,

CCi^c&soJ^

A"

Subscribed and sworn to before' me this'^JVtlf^day of
1986.
/
/ //
(

v\

&M£>^\--^

\

u<J^

Notary, Public
Residing at Sal^tLake City, UT

My Commission E x p i r e s :

iinhi
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FICES

DART, ADAMS ON & PARKEN
SUITE 1330

B L DART

TELEPHONE 521-6383
AREA CODE 801

310 SOUTH MAIN

CRAIG G ADAMSON P C
JOHND PARKEN

SALT LAKE CITY UTAH 84101

OF COUNSEL
J LADEHEATON
ERICG WILLIAMS
MARK A LARSEN

MARCELLAL KECK
JOHN D SHEAFFER JR
LAWRENCE K HURLESS

October 31, 1986
FILED \H CLERKS OfF'!
Ss!t Lskc

The Honorable Michael Murphy
Third D i s t r i c t Court
240 East 400 South
S a l t Lake C i t y , Utah 84111
RE;

DEC

^ ^ , , ^ * v , J \>*L.

41986
ft/it C

iy

yr/MM&*

Deouty Clt

Dover Elevator v. Garden Towers et al
C i v i l No. C85-142

Dear Judge Murphy:
Unfortunately, as I predicted, Defendant Garden Towers
is raising further objections to the proposed Judgment in this
matter.
Counsel for Garden Towers has refused to approve the
proposed Judgment as to form because it includes a provision that
counsel fees may be awarded. In this respect, the proposed
Judgment is exactly the same as the Judgment proposed originally
almost three months ago. It is-my position that Garden Towers
has waived its current objection by not raising it when it objected to the Judgment originally proposed. Garden Towers also
claims that there is no evidence to support an award of counsel
fees. ObvioUsly, I disagree with that contention because the
contract before Judge Fishier specifically provides for the award
of counsel fees and because, based upon the evidence before him,
Judge Fishier had previously awarded $3,000.00 in counsel fees
against co-Defendant Hill-Mangum and its principals.
Mr. Coke has suggested by his letter dated October 30,
1986, a copy of which is enclosed, that his most recent objection
be resolved without argument. I am in agreement with this proposal and would request that the Court either sign my Judgment as
proposed or strike the language relating to attorney1s fees from
it. In any event, it is not my intention to request the Court to
assess counsel fees in a particular amount until such time as all
of the post-Judgment maneuverings and any possible appeal have
been completed.
Enclosed is the proposed Judgment, which Mr. Coke has
refused to approve. I am also enclosing a copy of that proposed
Judgment and a stamped, self-addressed envelope and would appreciate your clerk conforming and returning the copy to me upon its
entry.
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The Honorable Michael Murphy
October 31, 1986
Page 2
Also enclosed are duplicate originals of the Findings
of Fact and Conclusions of Law that I originally proposed. As
the Court will recall, the original documents have apparently
gotten lost in the filing system: nevertheless, I would appreciate these being placed in the file so that the record will be
complete in the event that the Defendants choose to file an
appeal.
In the event that there should be any questions about
this matter or that the Court would prefer that I present it
personally, please do not hesitate to have your clerk contact me,
Thank you for your time and consideration.

JDP/csd
Enclosures
ccs

Bruce E. Coke, Esq.
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LAW O F F I C E S

B B A S U K , NYOA^ARID, C O K E & V I N C E N T
JOHN C. BEASLIN, P.C.
HENRY S. NYGAARO, P.C.
BRUCE E. COKE, P.C.
CRAIG T. VINCENT, P.C.
LARRY A. KIRKHAM
JOHN R. ANDERSON
DON E. OLSEN
RANOY B. COKE

AW ASSOCIATION O r *«OrcSS*ONA». C O O ^ A T I O H S

3 3 3 NORTH 3 0 0 WEST STREET

SALT LAKE CITY, UTAH 8 « l 0 3

VERNAL OFFICE
185 NORTH VERNAL AVENUE
VERNAL. UTAH 8 4 0 7 8
TELEPHONE (SOI) 789-1201

TELEPHONE (801) 3 2 8 - 2 5 0 6

October 30, 1986

John D. Parken, Esq.
Attorney at Law
Suite 1330, 310 South Main Street
Salt Lake City, Utah 84101
Re: Dover Elevator Company v. Garden Towers
Condo-Owners Corporation et al.
Dear John:
It seems we are bound for difficulty in resolving this
situation. I cannot accept a judgment that says "together with
reasonable attorney's fees and costs." In the stipulated facts
there was no evidence before the Court on attorney's feesf nor
was anything proferred. Attorneys' fees were a disputed issue
by the pleadings. There was no evidence to support any finding
or judgment.
You can submit your order under Rule 2.9 and I'll file
my objection, and we can agree to let the Judge rule without
appearance.
You are aware that I will appeal, but perhaps there is a
better way. Suppose the Garden Towers folks paid monthly up to
one-half of the amount for the services, and you and I participate in pursuing Hill-Mangum? I know of some assets that belong
to Brent Hill, who really ought to pay all of this obligation.
He also has a suit filed upon which a settlement will be proposed.
If we can get past our legal differences perhaps we can
pin the tail on the real donkey and my people can ultimately get
their one-half back from Hill.
Think about it and, if interested, give me a call.
Sincerely,
[, NYGAARD, COKE & VINCENT

. Coke
BEC.aa
cc. Mr. Clinton Dinwoodey
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Salt Law,

John D. Parken (2518)
Marcella L. Keck (4063)
ATTORNEYS FOR PLAINTIFF
Suite 1330
310 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 521-6383
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
oooOooo
DOVER ELEVATOR COMPANY,

JUDGMENT

Plaintiff,
v.

Civil No. C85-142

HILL-MANGUM INVESTMENTS,
RUSSELL W. MANGUM, BRENT C.
HILL, and GARDEN TOWERS CONDOOWNERS CORPORATION,

The Honorable Michael
Murphy
,

>J-/4 -ft

Defendants.

-

<J'.*4d7X

oooOooo
The

above-entitled

matter

came

on

regularly

,

for a

ruling based upon the Stipulation of Plaintiff and Defendant
Garden Towers Condo-Owners Corporation as to the facts of the
case; Plaintiff having been represented by its counsel, John D.
Parken; Defendant Garden Towers Condo-Owners Corporation having
been represented by its counsel, Bruce E. Coke; the default of
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C. Hill
Honorable

having
Philip

been
R.

entered
Fishier

by

the

Court;

presiding)

the

having

Court

reviewed

(the
the

410
A-44

written Stipulation of the parties and the arguments of the
parties as contained in their respective Memoranda and having
taken the matter under advisement, and having entered a Minute
Entry in favor of Plaintiff; the Honorable Michael Murphy having
now been appointed to succeed Judge Fishier and having heard the
arguments of counsel on Defendant Garden Towersfs objection to
the proposed Findings of Fact and Conclusions of Law and having
ruled that no Findings or Conclusions will be filed; Defendant
Garden Towers having objected to the inclusion of an award of
counsel fees; the Court having held a telephone conference with
counsel and having ruled that counsel fees shall be awarded in a
specific amount for all fees incurred through December 12, 1986,
and the Court having directed counsel to confer with regard to
the amount of fees to be awarded and to notice up a further
hearing if they could not agree to an amount; and the Court being
now fully advised

in the premises, and good cause appearing

therefor, it is hereby
ORDERED, ADJUDGED, AND DECREED that Plaintiff shall
have and recover judgment against Defendant Garden Towers CondoOwners Corporation in the principal amount of $3,664.37, together
with prejudgment interest at the rate of ten (10) per cent per
annum

in the amount of $1,285.99, for a total of $4,950.36,

together with interest thereon at the rate of twelve (12) per
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cent per annum from and after the date hereof and together also
with

Plaintiff's

costs,

and

counsel

fees

in

the

amount

of

$1,444.68, representing the fees incurred through and including
Friday, December 5, 1986, with additional fees, if any, incurred'
by Plaintiff to be determined upon later appropriate proceedings;
PROVIDED, HOWEVER, that this judgment against Defendant
shall be deemed to be a joint and several obligation with that
portion of the judgment heretofore entered in this action against
Defendants Hill-Mangum Investments, Russell W. Mangum, and Brent
C.

Hill,

that

relates

to

the

elevator

service

contract

as

distinguished from the construction contract for the purchase and
installation of the elevators.

Accordingly, any amounts paid on

the prior judgment against Defendants Hill-Mangum Investments,
Russell W. Mangum, and Brent C. Hill in excess of $7,156.00
(representing the balance due on the construction contract of
$5,300.74

and prejudgment

interest

thereon

in the

amount of

$1,855.26) plus accruing interest on that amount from the date of
that judgment, shall be deemed a credit toward the satisfaction
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of the

judgment

now

entered

against

Defendant

Garden Towers

Condo-Owners Corporation.
DATED this ( ^

day of December, 1986.
HK COURT:

' is**sL-%**JL~ /

District Judge

•'Bruce E. Coke
Attorney for Defendant
Garden Towers CondoOwners Corporation

MAILING CERTIFICATE
I hereby certify that on the Ay

day of December, 1986,

I caused a true and correct copy of the foregoing Judgment to be
mailed,

postage

prepaid,

to

Bruce

E.

Coke,

Esq.,

Beaslin,

Nygaard, Coke & Vincent, 333 North 300 West, Salt Lake City, Utah
84103.

A

WTJUrv^
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DECLARATION OF CONDOMINIUM
OF
GARDEN TOWERS CONDOMINIUM
A CONDOMINIUM PROJECT

THIS DECLARATION, containing covenants, conditions and restrictions relating to GARDEN TOWERS CONDOMINIUM, a Condominium
Project, is made on the date set forth at the end hereof by HillMangum Investment,
consisting of Russell W. Mangum and
Brent C. Hill, hereinafter called "Declarant," cor itself, its
successors, grantees and assigns, pursuant to the Condominium
Ownership Act of the State of Utah.
RECITALS
Declarant is the owner of the following described real property located in Salt Lake City, County oL Salt Lake, State of
Utah, to-wit:
Beginning at the southeast corner oC the Canyon Road
Towers Condominium Project as recorded in the oft ice of
the Salt Lake County Recorder, said point being south
89°41'21" east 372.484 feet from southwest corner of Lot
4, Block 3, Plat I, Salt Lake City Survey, dnd running
thence south 89°40,21" east 140.25';
thence north
0°21,06H east 165.00 feet; thence north 89°40,21H west
,
M
140.25'; thence south 0°21 06 west 165.00 feet to the
point of beginning.
Subject to any and all existing right-ot-ways
ments.

and ease-

Being a condominium apartment project located at 141
Second Avenue, Salt Lake City, Utah, and commonly known
as GARDEN TOWERS CONDOMINIUM.
Declarant is the owner of certain building and improvements
thereon in accordance with the plans and drawings set forth in the
Record of Survey Map filed concurrently herewith, consisting of
six (6) sheets, prepared and certified by Scott F. McNeil, Utah
Registered Land Surveyor.
Declarant desires by filing this Declaration and the Record
of Survey Map to submit the above-described real property and the
said building and other improvements thereon to the provisions of
the Utah Condominium Ownership Act as a Condominium Project known
as GARDEN TOWERS CONDOMINIUM.
Declarant desires and intends to sell £ee title to the
individual Units contained in said Condominium Project, together
with undivided ownership interests in the Common Areas and Facilities appurtenant hereto, to various purchasers, > subject to the
covenants, limitations, and restrictions contained herein.
DECLARATION
NOW, THEREFORE, for such purposes, Declarant hereby makes the
following
Declaration containing
covenants,
conditions and
restrictions relating to this Condominium Project which, pursuant
to the provisions of the Condominium Ownership Act of the State of
Utah, shall be enforceable equitable,servitudes, where reasonable,
and shall run with the land:

r234
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1. Name of the Condominium Project. The
name by which the
Condominium Project shall be known is GARDEN TOWERS CONDOMINIUM.
2. Definitions. The terms used herein and in the By-Laws of
the Association of Owners, shall have the meaning stated
in the
Utah Condominium Ownership Act and as given in this Section 2
unless the context otherwise requires.
(a) The words "The Act" shall mean and refer to the
Utah Condominium Ownership Act, Utah Code Annotated 1953,
Section 57-3-1, et. seq., as the same may be amended from
time to time.
(b) The words "Association of Unit Owners" or "Association" shall mean and refer to Garden Towers Condominium
Owners Association, an unincorporated association and not a
legal entity, of which all of the Unit Owners are members.
The Association
shall be governed in accordance with the
Declaration and the By-Laws, which are attached hereto as
Exhibit "A".
(c) The word "Board" shall mean the Board of
of the Association.
(d) The words "Common Areas ^K\
and refer to:
(1)

The above described

Facilities"

Directors
shall mean

land;

(2) That portion of the Property not specifically
included in the respective Units as herein defined;
(3) All foundations, columns,
girders, beams,
supports, m a m w a l l s , roofs, stairways, exterior walkways, driveways, streets, yards, fences, the basement,
the service and exits, and in general all other apparatus, installations and other parts of the Property
necessary or convenient to the existence, maintenance
and safety of the Common Areas and Facilities or normally in common use;
nated

(4) Those areas specifically set forth and desigin the Map as "Common Ownership"; and

(5) All Common Areas and Facilities as defined in
the Act, whether or not expressly listed herein.
(e) The words "Common Expenses" shall mean and refer to
all expenses of administration, maintenance,
repair or
replacement of the Common Areas and Facilities, except as
expressly limited; to all items, things and sums described in
the Act which are lawfully assessed against the Unit Owners
in accordance with the provisions of the Act, this Declaration, the By-Laws, such rules and regulations pertaining to
the Condominium Project as the Association of Unit Owners may
from time to time adopt, and such other determinations and
agreements
lawfully made
and/or entered
into
by the
Association.
(£) The word "Condominium" shall mean and refer to the
ownership of a single Unit in this Condominium
Project
together with an undivided interest in tiie Common Areas and
Facilities of the Property.
(g) The words "Condominium Project" or sometimes the
"Project" shall mean and refer to the entire Property, as
defined
below, together with all rights, obligations and
organizations established by this Declaration.
(h) The word "Declarant" shall mean Uill-Mangum, a Utah
partnership, which has made and executed
this Declaration,
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and/or its successor which, by either operation of law or
through a voluntary conveyance, transfer or assignment, comes
to stand in the same relation to the Project as did its
predecessor.
(i) The word "Declaration" shall mean this instrument
by which Garden Towers is established as a Condominium
Project.
(3) The term "Manager" shall mean and reter
person, persons or corporation suLee led by the Board
manage the affairs of the Condommiurn Project.

to the
and to

(k) The word "Hap" snail mean <.\\\i\ refer to the Record
of Survey Map of Garden Towers Condominium recorded concurrent Ly herewith by Declarant.
(1) The word "Mortgage" shalL mean and include
mortgage on any Unit and a deed of trust on any Unit.

both a

(ra) The word "Mortgagee" shall mean and include both
the mortgagee under a first mortgage on any Unit and the
beneficiary under a first deed of trust on any Unit.
(n) The word "Property" shall mean and include the
land, the building, all improvements a\\c\ structures thereon,
all easements, right and appurtenances belonging thereto, and
all articles of personal property intended for use in connection therewith.
(o) The word "Unit" shall mean and refer to one
Condominium Units designated as a Unit on the Map*

of the

(p) The words "Unit Number" shall mean and reter to the
number, letter or combination thereof designating the Unit in
the Declaration and in the Map.
Mechanical equipment and
appurtenances located within any one Unit or located without
said Unit but designated and assigned to serve on that Unit,
Such as appliances, electrical receptacles and outlets, air
conditioning compressors and other air conditioning apparatus, fixtures and the like, shall be considered a part of the
Unit, as shall all decorated interiors, all surfaces of interior structural walls, floors and ceilings, windows and window frames, doors, and door frames, and trim, consisting of,
inter alia and as appropriate, wallpaper, paint, flooring,
carpeting and tile.
All pipes, wires, conduits, or other
public utility lines or installations constituting a part of
the Unit and serving only the Unit, and any structural member
of any other property of any kind, including fixtures and appliances within any Unit, which are removable without jeopardizing the soundness, safety or usefulness of the remainder
of the building within which the unit is situated shall be
considered part of the Unit.
(q) The words "Unit Owner" or "Owner" shall mean the
person or persons owning a Unit of Garden Towers in fee simple and undivided interest in the fee simple estate of the
Common Areas and Facilities as shown in the records of the
County Recorder of Salt Lake County, Utah.
Notwithstanding
any applicable theory relating to a mortgage, deed of trust,
or like instrument, the term Unit Owner or Owner shall not
mean or include a mortgagee or a beneliciary or trustee under
a deed of trust unless and until such a party nas acquired
title pursuant to foreclosure or any arrangement or proceeding in lieu thereof.
(r) Those definitions contained in the Act, to the
extent they are applicable to and not inconsistent herewith,
shall be and are hereby incorporated herein by reference and
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shall have the same effect as it expiessly set
and made a part hereof.

fortn herein

3. Submission to Condominium Ownership. Declarant
hereby
submits the above-described Property, tract of land, buildings,
and other improvements constructed thereon or hereafter to be
constructed, together with all appurtenances! hereto, to the provisions of the Act as a Condominium Project ai\(.\ this Declaration is
submitted in accordance with the teim^> and the provisions of the
Act and shall be construed in accordance therewith.
It is the
intention of Declarant that the provisions oC the Act shall apply
to the Property.
4. Covenants to Run with the Land.
This Declaration containing covenants, conditions and resttictions relating to the
Project shall be enforceable equitable servitudes which shall run
with the land and this Declaration anu its servitudes shall be
binding upon Declarant, its successors and assigns and upon all
Unit Owners or subsequent Unit Owners, their grantees, mortgagees,
successors,
heirs, executors,
administrators,
devisees and
assigns.
5.

Description of Property*

(a) Description of Land. The land is that tract or
parcel in Salt Lake County, Utah, moLe particularly described
on the first page of this Declaration.
(b) Description
of
ImpLovements. The
.significant
improvements contained in this Project consist of a ninew
story class "A concrete building.
The first two levels of
the building contain parking stalls dL\\d storage areas tor the
units.
Level three of the building contains units 301, 303f
304, 305, 306 as well as a recreational common area.
The
fourth level through the eighth level each contain six condominium units designated 401-406; 501-b06, etc.
The ninth
level contains four condominium units designated as penthouses 901-904, and the roof ol the building is common area.
These improvements are more particularly described on the
Record of Survey Map and diagrammatized floor plans.
(c) Description and legal status of Units. The Survey
Map shows the Unit Number ot each Unit, its location, those
Limited Common Areas and Facilities which are reserved for
its use, and the Common Areas and Facilities to which it has
immediate access.
All Units shall be capable of being independently owned, encumbered and conveyed.
(1) The boundary lines of each Unit are the undecorated and/or unfinished interior surfaces
of its
perimeter walls, bearing walls, lowermost floor, uppermost ceiling, all window panes, interior surfaces of
doors, window frames and door frames and trim.
Each
Unit shall include both tiie portions of the building
that are not Common Areas and Facilities within such
boundary lines and the space so encompassed.
Without
limitation, a Unit shall include any finishing material
applied or affixed to the interior surfaces of the
interior walls, floors, and ceilings, nonsupporting
interior walls and all utility pipes, lines, systems,
fixtures, or appliances found within the boundary lines
ot the Unit and servicing only that unit.
(2) The Units of the Project consist of Kitchen,
living room, bedrooms, bathrooms, dining room and family
room, as described on Schedule A.
(d) Common Areas and Facilities. Except as otherwise
provided in the Declaration, the Common Areas and Facilities
shall consist of the areas and facilities described in the
definitions and constitute in general all of the parts of the
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Property except the Units.
Without limiting
the generality
of the foregoing, the Common Areas and Facilities shall
include the following, whether located within the bounds of a
Unit or not;
(1) All structural parts of the buildings including, without limitation, foundation, columns, joists,
beams, supports, supporting walls, floors, ceilings and
roofs;
(2)
gardens;

Driveways,

parking are<4S, lawns,

shrubs, and

(3) Any utility pipe or line or system servicing
more than a single Unit, and all ducts, wires, conduits,
and other accessories used therewith;
(4) All other parts of the Property necessary or
convenient to its existence, maintenance and safety, or
normally in common use, or which have been designated as
Common Areas and Facilities in the Map;
(5) All
foregoing

repairs and

replacements of

any

of the

(e)
Description of Limited Common Areas and Facilities.
Each Owner ot a Unit is hereby granted aw irrevoacble and
exclusive license to use and occupy the Limited Common Areas
and Facilities reserved exclusively tor the use of his Unit.
The Limited Common Areas appurtenant to any given Unit consist of the balconies adjacent to each Unit and one parking
space.
Each Unit owner is responsible tor the maintenance
and upkeep of the balconies corresponding to their Unit.
If
a Unit owner desires additional parking spaces; he may purchase an additional parking space.
The exclusive
right to
use and occupy each Limited Common Area including the balconies and parking space shall be appurtenant to and shall pass
with the title to the Unit with which it is associated.
6. Alterations. For
the two (2) years following
the
recordation thereof, the Declarant
reserves the right to change
the interior design and
interior arrangement of any Unit and to
alter the boundaries between Units, so long as the Declarant owns
the Units so altered.
Any such change shall be reflected by an
amendment of this Declaration and of the Map, which may be
executed
by the Declarant alone, notwithstanding
the procedures
for amendment described in Section 27 of this Declaration.
7.

Statement of Purpose and Restriction on Use.
c

(a) Purpose. The purpose of the Condominium Project is
to provide residential housing
<.u\d parking
space for Unit
Owners and to tenants and guests, ail in accordance with the
provisions of the Act.
(b) Restrictions on Use. The Units and Common
Areas
and Facilities shall be used and occupied as hereinafter set
forth.
(L) Nothing shall be done or kept in any Unit or
in the Common Areas and Facilities which will increase
the rate of insurance on the buildings or contents
thereof beyond that customarily applicable
for residential use, or will result
in the
cancellation of
insurance on the buildings, or the contents thereof,
without
the prior written consent of the Association.
No Unit Owner shall permit anything to be done or kept
in his Unit or in the Common Areas and
Facilites which
is in violation of any law, ordinance or regulation or
any governmental authority.
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(2) No Unit Owner bhall cause or permit anything
(including, without limitation, a sign, awning, canopy,
shutter, radio OL televioon antenna) to hang, be displayed or otherwise affixed to or placed on the exterior
walls or roof OL any part thereof, or on the outside of
windows or doots, without the prior written consent of
the Association.
(3) No noxious or offensive activity shall be
carried on in any Unit or
in the Common Areas and
Facilities, not shall anything be done therein, either
willfully or negligently, which may be or become an
annoyance or nuisance to the other Unit Owners or occupants.
(4) Nothing shall be done in any Unit or in, on,
or to the Common Areas and Facilities which will impair
the structural
integrity of the buildings or any part
thereof or which would structut.al.ly change the buildings
or any part thereot except ab is otherwise provided
herein.
(5) Children shall not be permitted to loiter or
play on the stairways or in the halls, lobbies, elevators, parking ramps, or any uthor common areas.
(6) The Common Areas and Facilities shall be kept
free and clear of all rubbish, debris and other unsightly materials.
(7) Dogs, cats, and other domestic
pets are
allowed in the demised premises, provided that the same
shall not disturb or annoy other occupants of the building. Any inconvenience, damage or unpleasantness caused
by the same shall be the responsibility of the respective owners tnereof.
8- Person to Receive Service of Process. The
person
to
receive service of process in the cases provided herein or in the
Act
is Michael Lawrence, 133 1st Avenue, Salt Lake City, Utah
84103.
The said person may be changed by the recordation by the
Association of an appropriate instrument.
9•

Ownership and Use.

(a) Ownership of a Unit. Except with respect to any of
the Common Areas and Facilities Located within the bounds of
a Unit, each Unit Owner shall be entitled to the exclusive
ownership and possession of his Unit and to the ownership of
undivided interest in the Common Areas and Facilities as is
shown on Schedule "A" attached hereto.
(b) Nature of and Restrictions on Ownership and Use.
To be used as a single family tesidential use, each unit
Owner shall have and enjoy the rights and privileges of tee
simple ownership of his Unit. There shall be no requirements
concerning who may own Units, it b e m j intended that they may
and shall be owned as any other property rights by persons,
corporations, partnerships, or trusts and in the form of common tenancy.
The Unit Owners may lease or ent their Units
with their appurtenant rights subject to terms and conditions
chosen solely by the Unit Owner *u\d his lessee, except that
all Unit Owners, their tenants and other occupants or users
of the Project, shall be subject to the Act, this Declaration, the By-Laws, and all rules and regulations of the Association of Unit Owners.
(c) Prohibition Against Subdivision of Unit. No
Unit
Owner, except Declarant pursuant
to Patagraph 6, by deed,
plat or otherwise, shall subdivide or in any manner cause the
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ownership of his Unit to be separated into pi ysical tracts or
parcels smaller than the whole Unit as shown on the Map.
(d) Ownership of Common Areas and Facilities. The
Common Areas and Facilities contained in the Project ace
described and identified in Section 5(d) of this Declaration.
Said Common Areas and Facilities sluill be owned by the Unit
Owners as tenants in common.
No percentage of undivided
ownership interest
in the Common Areas and Facilities shall
be separated from the Unit to which it appertains; and even
though not specifically mentioned
in the instrument of
transfer, such a percentage of undivided ownership interest
shall automatically accompany the transfer of the Unit to
which it relates.
The Common Areas and Facilities shall be
used only in a manner which is consistent with their community nature and with the use restrictions applicable to the
Units contained in the Project.
(e) Use of Common Areas and Facilities. Except
with
respect to Limited Common Areas each Unit Owner may use the
Common Areas and Facilities
in accordance with the purpose
for which they are intended, but subject to this Declaration
and the By-Laws.
This right ot use shall be appurtenant
to
and run with each Unit.
(f) Computation of Undivided Interest. The percentage
of undivided ownership interest
in the Common Areas and
Facilities which
is appurtenant to each Unit is shown on
Schedule MA" attached hereto, and the total of all undivided
interests equals 100%.
A Unit Owner's percentage of ownership interest in the Common Areas and Facilities shall be for
all purposes, including
voting m\d
assessment oC common
expenses.
10. Voting-Multiple Ownership. The vote attributable
to and
exercisable in connection with a Unit shall be the percentage of
undivided ownership interest in the Common Areas and Facilities
which
is appurtenant
to such Unit.
In the event there is more
than one Owner of a particular Unit, the vote relating
to such
Unit shall be exercised as such Owners may determine among themselves. A vote cast at any meeting by any of such Owners shall be
conclusively presumed to be the vote attributable to the Unit concerned unless an ob3ection is immediately made by another Owner of
the same Unit.
In the event such an objection is made, the vote
involved shall not be counted
for any purpose whatsoever other
than to determine whether a quorum exis-ts.
11.

Management.

(a) Authority of Board of Directors. The
business,
property and attairs ot the Project shall be managed, operated and maintained by the Hoard, which shall consist of not
less than five Unit Owners, as auent for the Unit Owners.
The Board shall have, and
is hereby granted, the following
authority and powers:
(1) The authority, without the vote or consent of
the Unit Owners or ot any other person(s), to grant or
create, on such terms as it deems advisable, utility and
similar easements, over, under, across and through the
Common Areas and Facilities; and work performed pursuant
to such easements must be done in a workmanlike manner
and any damage to the interior structure or decor of a
Unit must be repaired;
(2) The authority to execute and record, on behalf
of all Unit Owners, any amendment to the Declaration or
Map which has been approved by the vote or consent
necessary to authorize such amendment;
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(3) The authority to enter into contracts which in
any way concern the Project, so long as any vote or
consent of the Unit Owners necessitated by the sub3ect
matter of the agreement has been obtained;
(4) The power and authority to convey or transfer
any interest in real property, so long as any vote or
consent necessary under the circumstances has been
obtained;
(5) The power and authority to purchase, otherwise
acquire, and accept title
to, any interest in real
property, so long as such action has been authorized by
any vote or consent which is necessary under the circumstances;
(6) The power and authority to add any interest in
real property so long as such action has been authorized
by the necessary vote or consent;
(7) The authority to promulgate such reasonable
rules, regulations, and procedures as may be necessary
or desirable to aid the Manager in carrying out any of
its functions or to insure that the project is maintained and used
in a manner consistent with the interests of the Unit Owners; and
(8) The power and authority to perform any other
acts and to enter into any other transactions which may
be reasonably necessary for the Manager to perform its
functions as agent for the Unit Owners.
.AlX^ instrument
executed bv the Hoard
that recites
facts
w h i c h , if t r u e , would establish the Board's power and authority to
accomplish through such instrument what is purported to be accomplished
thereby,
shall conclusively establish
said power and
authority in favor of any person who in good faith and for value
relies upon said instrument.
(b)
Manager. The Board shall employ for the Association a manager, at a compensation established by the Board to
perform such duties and services as the Board shall authorize
including, but not limited to, the duties listed
in Section
11(a).
The duties conferred upon the manager by the Board
may at any time be resolved, modified or amplified by the
majority of the Unit Owners, at a duly consitited meeting.
(c)
Designation of Board.
The Board shall H P oAer.toA
by a majority vote of the Unit; Owners.
Until the first
annual or organizational meeting of the Association as outlined in the accompanying By-Laws, the Board shall consist of
the Declarant.
12.

Easements.

(a) Each Unit shall be subject to such easements as may
be necessary for the installation, maintenance, repair or
replacement of any Common Areas and Facilities located within
the boundaries of such Unit.
(b) in the event that, by reason of the construction,
reconstruction, repair, settlement, movement or :shifting of
any part of the building, any part of the Common Areas and
Facilities, or any Unit, encroaches or shall hereafter
encroach upon any part of any other Unit or any part of the
Common Areas and Facilities, valid easements
Cor such
encroachment and the maintenance of such encroachment are
hereby established and shall exist
Cor the benefit of such
Unit and the Common Areas and Facilities, as the case may be,
so long as all or any part of the building
containing any
such Unit shall remain standing; provided, however, that in
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no event shall a valid easement oc any encroachment be
created in favor of any Unit owner or in favor of the Unit
Owners as owners of the Common Are a a and facilities if such
encroachment occurred due to the willful conduct ot such Unit
Owner or Owners.
13. Change in Ownership. The Manager shall
maintain upto-date records showing the name of each person who is an Owner,
the address of such personf and the Unit which is owned by him.
In the event of any transfer of a fee or undivided fee interest in
a Unit either the transferor or transferee shall furnish the
Manager with evidence establishing that the transfer has occurred
and that the Deed or other instrument accomplishing the transfer
is of record in the office of the County Recorder of Salt Lake
County, Utah.
The Manager may for all purposes act and rely on
current ownership information respecting any Unit or Units which
is obtained from the office of the County Recorder of Salt Lake
County, Utah.
The address of an Owner shall be deemed to be the
address of the Unic owned by such person unless the Manager is
otherwise advised. An Owner (other than a mortgagee in possession
pursuant to foreclosure or deed in lieu of toreclosure) who fails
to so furnish the above information shall continue to be liable
for monthly assessments of common expenses even after transferring
ownership of the Unit.
14. Assessments. Every Unit Owner shall pay his proportionate share of the common expenses.
Payment thereof shall be in
such amounts and at such times as the Manager determines in accordance with the Act, the Declaration or the By-Laws.
There shall
be a lifcvk tor nonpayment ot common expunsvis as provided by the
Act.
No assessment for a single improvement in the nature of a
capital expenditure which exceeds the sum of $100.00 shall be made
without the same having been first voted on and approved by a
majority of the Unit Owners*
15. Destruction or Damage. In the event of a destruction or
damage by fire or other disaster of part of all of the improvements in the Condominium Project, the procedures of this section
shall apply.
(a) If proceeds of the insurance maintained by the
Manager are alone sufficient to repair or reconstruct the
damaged or destroyed improvement, such repair or reconstruction shall be carried out.
(b) If less than 75% of the Project's improvements are
destroyed or substantially damaged, and if proceeds of the
insurance maintained by tiie Manager are not alone sufficient
to accomplish repair or reconstruction, restoration shall be
carried out and the Units shall be assessed for any deficiency.
tc) If 75% or more of the building is destroyed or substantially damaged, if proceeds of the insurance maintained
by the Manager are not alone sufficient to accomplish restoration, and if the Unit Owners within 100 days after the
destruction or damage by a vote of a majority of the entire
undivided ownership interest in the Project elect to repair
or reconstruct the affected improvements, restoration shall
be accomplished in the manner directed under subsection (b)
above.
(d) If 75% or more of the Project's improvements are
destroyed or substantially damaged, if proceeds of the insurance maintained by the Manager are insufficient to accomplish
restoration, and if the Unit owners do not, within 100 days
after the destruction or damage and by a vote of a majority
of the entire undivided ownership interest in the Project,
elect to repair or reconstruct the affected improvements, the
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Manager shall promptly record with the Salt Lake County
Recorder a notice setting foith such Lacts. Upon the recording of such notice the provisions of subsections (1) through
(4) o£ Section 57-U-31, Utah Code Annotated (1953), as
amended trom time to tune, shall apply and shall govern the
rights of all parties having an interest in the Project or
any of the Units,
(e) Any reconstruction or repair which is required to
be carried out by this section shall be accomplished at the
instance and direction of the Manager,
Any determination
which is required to be made by tins section regarding the
extent of damage to or destruction of Project improvements
shall be made as follows: The Manager shall select three MAI
appraisers; each appraiser shall independently arrive at a
figure representmj the percentage of project improvements
which have been destroyed or substantially damaged; the
percentage which governs the application of the provisions of
this section shall be the average of the two closest
appraisal figures,
lb. Taxes. It is understood that under the Act each Unit,
together with its percentage ot undivided interest in the Common
Areas and Facilities in the Project, is deemed a parcel and
subject to separate assessment and taxation by each assessing unit
and special district tor all types oL taxes authorized by law.
Each Unit Owner will, accordingly, pay diu\ discharge any and all
taxes which may be assessed against his Unit.
All taxes, assessments and charges which may become liens prior Lo any First
Mortgage, shall relate only to the individual Unit against which
they are assessed and not to the project as a whole.
17.

Insurance.

(a) Hazard Insurance.
The nanager or Association of
Unit Owners shall at all times maintain in force hazard
insurance meeting the following requirements:
(1) A multi-peril type policy covering the entire
Condominium Project (botn Units and Common Areas and
Facilities) shall be maintained.
Such policy shall
provide coverage against loss or damage by fire and
other hazards covered oy the standard extended coverage
endorsement, debris removal, cost of demolition, vandalism, malicious mischief, windstorm, water damage, and
such other risks as customarily are covered with respect
to condominium projects similar to the Project in
construction, location, and use.
As a minimum, such
policy shall provide coverage on a replacement cost
basis in an amount not less than that necessary to
comply with any co-insurance percentge specified in the
policy, but not less than one hundred percent (100%) of
the full insurable value (based upon replacement cost).
Such policy shall include an "Agreed Amount Endorsement1*
or its equivalent, a "Demolition Endorsement1* or its
equivalent, and,
if necessary or
appropriate, an
"Increased Cost of Construction Endorsement" or its
equivalent, and a "Contingent Liability from Operation
oL Building Laws Endorsement" or its equivalent.
(2) If a steam boiler is or comes to be contained
in the Project, there shall be Maintained boiler explosion insurance and a broad lorm policy of repair and
replacement boiler and machinery msurai :e, evidenced by
the standard form of boiler and machinery insurance
policy.
Said insurance shall, as a minimum, provide
coverage in the amount of rilty
Thousanu Dollars
($50,000.00) per accident per location.
(J) It the Project is OL comes to be situated in a
locale indentified by the Secretary of Housing and Urban

-lo-

A-57

243

Development as an area having special flood hazards and
the sale of flood insurance has been made available
under the National Flood Insurance Act of 1968, a
"blanket" policy of flood insurance on the Condominium
Project shall be obtained and maintained.
The minimum
amount of coverage afforded by such policy shall be the
lesser of the maximum amount of insurance available
under said Act or the aggregate of the unpaid principal
balances of the Mortgages affecting the individual
Units, Such policy shall be in the form of the standard
policy issued by members of the National Flood Insurers
Association or in the form of a policy which meets the
criteria
established
by
the
Flood
Insurance
Administration,
(4) The named insured under each policy required
to be maintained by the foregoing items (1)/ (2) and
(3), shall be in form and substance essentially as
follows:
Garden Towers Condominium Owners Association,
an unincorporated association, or its authorized representative, for the use and benefit of the individual
Owners".
(5) Each such policy shall include the standard
mortgage clause (without contribution) which either
shall be endorsed to provide that any proceeds shall be
paid to the Association of Unit Owners for the use and
benefit of Mortgagees as their interests may appear or
shall be otherwise endorsed to fully protect the interests of Mortgagees.
In addition, the mortgagee clause
shall provide that the insurance carrier shall notify
each Mortgagee at least thirty (30) days in advance of
the effective date of any reduction in or cancellation
of the policy.
(6) Each such policy shall provide that notwithstanding any provision thereof which gives the carrier
the right to elect to restore damage in lieu of making a
cash settlement, such option shall not be exercisable if
it is in conflict with any requirement of law or without
the prior written approval of the Association.
(b) Fidelity Insurance.
The Association may require
that there be maintained in force fidelity coverge against
dishonest acts on the parts of managers (c.nd employees of
managers), trustees, employees, directors,
officers, or
volunteers responsible for handling funds belonging to or
administered by the Manager, Board or Association of Unit
Owners.
The fidelity bond or insurance shall name the Association as the obligee or insured and shall be written in an
amount sufficient to afford the protection reasonably necessary, but in no event less than one hundred and fifty percent
(150%) of the Project's estimated annual operating expenses,
including reserves.
Such fidelity bond or insurance shall
contain waivers of any defense based upon the exclusion of
persons who served without compensation from any definition
of "employee" or similar expression.
(c) Liability Insurance.
The Manager of the Association of Unit Owners shall at all times maintain in force a
comprehensive policy of public liability insurance covering
all of the Common Areas and Facilities. Such insurance shall
include a "Severability of interest Endorsement" or its
equivalent which shall preclude the insurer from denying the
claim of a Unit Owner because oL negligent acts of other
Owners, the Manager, or the Association of Unit Owners.
The
coverage afforded by such public Liability insurance shall
include protection against water damage liability, liability
for non-owned and hired automobiLes, liability for property
of others, and such other risks as customarily are covered
with respect to condominium projects similar to the Pro3ect
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in construction, location and use.
The limits of liability
under such insurance shall not be less than $1,000,QQu.00 for
all claims for personal injury, death, and/or property damage
arising out of a single occurrence.
(d) General Requirements Concerning Insurance.
Each
insurance policy or fidelity bond maintained pursuant
to the
foregoing Sections 17(a) and 17(c) shall be written by an
insurance carrier which is licensed to transact business in
the State of Utah and which has a financial rating by Best's
Insurance Reports equivalent to mill*- or better.
No such
policy or fidelity bond shall be maintained where: (1) under
the terms of the carrier's charter, by-laws, bond or policy,
contributions may be required
from, or assessments may be
made against, a Unit Owner, a Mortgagee, the Manager, the
Board the Association of Unit Owner:*, a Unit, the Common
Areas or the Project; (2) by the ter.as oL the carrier's charter, by-laws, bond or policy, loss payments are contingent
upon action by the carrier's board of directors, policy holders, or members; (3) the bond or policy includes any limiting
clauses (other than insurance conditions) which could prevent
the party entitled from collecting insurance proceeds; or (4)
the bond or policy provides that the insurance thereunder
shall be brought into contribution with
insurance purchased
by the individual Unit Owners or their mortgagees.
Each
fidelity bond or policy shall provide that:
(a) coverage
shall not be prejudiced by any act or neglect of the Unit
Owners when such act or neglect is not within the control of
the Association of Unit Owners, the Board or the Manager; (b)
coverage shall not be prejudiced by any failure by the Association, Board, or Manager to comply with any warranty or
condition with regard
to any portion of the Project over
which tiie Association and Manager have no control; (c) coverage may not be cancelled or substantially modified (including
cancellation
for nonpayment of premium) without at least
thirty (30) days prior written notice to any and all insureds
named therein, including any Mortgagee named as an insured;
and (d) the insurer waives any right to subrogation
it might
have as to any and all claims against the Association, the
Board, the Manager, and Unit Owner, and/or their respective
agents, employees or tenants and any defense it might have
based upon co-insurance or upon invalidity arising
from acts
of the insured.
If due to change circumstances, excessive
cost, or any other reason, any of
the insurance coverage
required to be obtained and maintained under Section 17(a)
through 17(c) hereof cannot reasonably be secured, with respect to such coverage the Association, the Board or the
Manager shall obtain and maintain such substitute, difterence
or other coverage as may be reasonable and prudent under the
circumstances as they then exist.
(e) The following additional
with respect to insurance:

provisions

shall

apply

(i) In addition to the insurance described above,
the Manager shall secure and at all times maintain
insurance against such risks as are or hereafter may be
customarily insured against in connection with condominium projects similar to the Project
in construction,
location and use.
(ii) Any Unit Owner may obtain additional insurance
at his own expense, so long as such additional insurance
does not have the effect of decreasing the amount which
may be realized under any policy maintained
by the
Manager. Any Unit Owner who individually obtains insurance covering
any portion oL the Project shall supply
the Manager with a copy oL his poLicy within thirty (3u)
days after he acquires such insurance.
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18.

Payment of Expenses.

(a) Each Unit Owner shall pay the Manager his allocated
portion of the cash requirement deemed necessary by the Board
to manage and operate
the Condominium Project, upon the
terms, at the time, and in the manner herein provided without
any deduction on account of any sot-off or claim which the
Owner may have against the Manager or Association.
Each
installment shall be due on or before the first day of each
month.
If the Unit Owner shall fail to pay any installment
within ten (10) days of the time when the same becomes due,
the Owner shall pay interest thereon at the rate of eighteen
percent (18%) per annum from the date when such installment
shall become due to the date of the payment thereof, together
with all costs and expenses, including attorney's fees,
incurred in any proceedings brought to collect such unpaid
common expenses.
(b) The cash requirements above referred to for each
year, or portions of the year, <*cc hereby d< tined and shall
be deetned to be such aggregate sum as the Manager from time
to time shall determine, in its judgment, is to be paid by
all the Owners of the Condominium Project then in existence
to enable the Manager to pay all estimated expenses and outlays of the Manager to the close of such year, growing out of
or in connection with
the maintenance ami
operation of
such land, buildings, and
improvements; which
sum may
include, among other tilings, the cost of management, special
assessments, fire, casualty, flood, fidelity, public
liability and other insurance or bond premiums, common lighting,
landscaping, and the care of the grounds, repairs, and renovations to Common areas and Facilities, and other services
which are not separately billed or metered to the individual
Units by the utility or party furnishing such service, legal
and accounting fees, management fees, expenses and liabilities incurred by the Manager under or by reason of this
Declaration, the payment of any deficit remaining
from the
previous period, the creation of a reasonable contingency or
other necessary reserve or surplus fund, as well as all other
costs and expenses relating to the Condominium Project.
The
Manager may, from time to time, up to the close of the year
for which such cash requirements have been so filed or determined increase or diminish
the amount previously
fixed or
determined
for such year.
It may include
in the cash
requirements
for any year, any Liabilities or items of
expense which accrued or become payaule in the previous year,
or which might have been included in the cash requirements
for a previous year, but were not included therein; and also
any sums which the Manager may deem necessary or prudent to
provide a reserve against
liabilities or expenses
then
accrued or thereafter to accrue although not payable
in that
year.
(c) The portion payable witli respect to each Unit in
and for each year or for a portion of a year shall be a sum
equal to the percent of the undivided interest of that unit
in the condominium project, of the aggregate amount of such
cash requirements for such year, or portion of year, determined as aforesaid.
Such assessments, together with any
additional sums accruing
under this Declaration, shall be
payable monthly in advance, or in such payments and installments as shall be provided by the Manager.
(d) The Manager shall have discretionary powers to
prescribe the manner of maintaining and operating
the Condominium Project and to determine the cash requirements of the
Manager to be paid as aforesaid
by the Owners under this
Declaration.
Every such reasonable determination by the
Manager within the bounds of the Act and
this Declaration
shall be final and conclusive as to the Owners and any expenditures made by the Manager within the bounds of the Act and
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this Declaration shall as against the Owner
necessary and properly made for such purpose,

be

deemed

(e) If any Owner shall at any time let or sublet his
Unit and shall default for a period of one month in the payment of any assessments, the Manager may, at its option, so
long as such default shall continue, demand and receive from
any tenant or subtenant of the Owner occupying the Unit the
rent due or becoming due and payment of such rent to the
Manager shall be sufficient payment and discharge of such
tenant or subtenant and the Owner to the extent of the amount
so paid.
(f) Each monthly assessment and each special assessment
shall be separate, distinct and personal obligations of the
Owner(s) of the Unit against which the same is assessed at
the time the assessment
is made and shall be collectible as
such.
Suit to recover a money judgment for unpaid common
expenses may be maintained without foreclosing or waiving the
following lien securing the same:
the amount of any assessment, whether regular or special, assessed to a Unit plus
interest at eighteen percent
(18%) per annum, and costs,
including
reasonable attorney's fees, shall become a lien
upon such Unit upon recordation of a notice of assessment as
provided by the Act. The said lien for non-payment of common
expenses shall have priority over all other liens and encumbrances, recorded or unrecorded, except only:
(1)
in favor
and

Tax and special assessment liens on the Unit
of any assessment unit, and special district;

(2) Encumbrances on the interest of the Unit Owner
recorded prior to the date such notice is recorded which
by law would be a lien prior to subsequently recorded
encumbrances.
(g) In any conveyance, except to a Mortgagee as hereinafter set forth, the grantee of a Unit shall be jointly and
severally liable with the grantor Lor all unpaid assessments
against the latter for his share of the common expenses up to
the time of the grant or conveyance, without prejudice to the
grantee's rights to recover from the grantor the amounts paid
by the grantee.
However, any such grantee shall be entitled
to a statement from the Manager or Management Committee setting forth the amounts of the unpaid assessments against the
grantor, and such grantee shall not be Liable for, nor shall
the Unit conveyed be subject to a Lien for, any unpaid
assessment against the grantor in excess of the amount set
forth.
(h) A certificate executed and acknowledged
by the
Manager stating the unpaid common expenses then outstanding
with respect to a Unit shall be conclusive upon the Manager
and the Owners as to the amount of such indebtedness on the
date of the certificate, in favor of all persons who rely
thereon in good
faith, and sucli certificate shall be furnished to any Owner or encumbrancee or prospective Owner or
encumbrancee of a Condominium Unit upon request at a reasonable fee not to exceed Ten DoLLars
($10.00).
Unless the
request for a certificate of indebtedness shall be complied
within ten (10) days, ail unpaid common expenses which became
due prior to the date of making oC sucli request shall be subordinate to the lien or interest held by or obtained by the
person making the request.
Any fMicumbrancee holding a lien
on a Condominium Unit may pay any unpaid Common Expenses payable with respect to such Condominium Unit and upon sucli payment sucli encumbrancee shall have a lien on such Unit for the
amounts paid of the same rank as the lien of his encumbrance.
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(i) Upon payment or other satisfaction of delinquent
assessments concerning which a notice of assessment has been
recorded, the Manager shall cause to be recorded in the same
manner as the notice of assessment a further notice stating
the satisfaction and release of the lien thereof.
Such lien
for nonpayment of assessment may be enforced by sale by the
Manager or by a bank or trust company or title insurance
company authorized by the Manager, such sale to be conducted
in accordance with
the provisions of the law applicable to
the exercise of powers of sale or foreclosure in deeds of
trust or mortgages or in any manner premitted by law. In any
foreclosure or sale, the Unit Owner shalL be required
to pay
the costs and expenses of such proceedings
including reasonable attorney's fees.
(J) In the event of foreclosure, the Unit Owner shall
be required to pay a reasonable rental nor the Condominium
Unit and the plaintiff in the toreclosure action shall be
entitled to the appointment of a receiver to collect the
rental without regard to the value of tne mortgage security.
The Manager shall have the power
Lo bid in the Condominium
Unit at foreclosure or other sale and to hold, lease, mortgage and convey the Condominium Unit.
19.

Mortgage Protection.

(a) From and after the time a Mortgagee makes written
request to the Manager or the Association of Unit owners
therefor, the Manager or the Association shall notify such
Mortgagee
in writing
in the event
that the Owner of the
Condominium Unit encumbered by the Mortgage held by such
Mortgagee neglects for a period of thirty (30) or more days
to cure any failure on his part to perform any of his obligations under this Declaration.
(b) The lien or claim against a Condominium Unit for
unpaid assessments or charges levied by the Manager or by the
Association of Unit Owners pursuant to this Declaration or
the Act shall De subordinate to the Mortgage affecting such
Condominium Unit, and
the Mortgagee thereunder which comes
into possession of
the Condominium Unit shall take the same
free of such lien or claim for unpaid assessments or charges,
but only to the extent of assessments or charges which accrue
prior to foreclosure, of the Mortgage, exercise of a power of
sale available thereunder, or deed or assignment in lieu of
foreclosure (except for claims for a pro rata share of such
prior assessments or charges resulting from a pro rata reallocation
thereof
to all Condominium Units including
the
Condominium Unit in which the Mortgagee is interested).
No
assessment, charge lien or claim which is described
in tne
preceding sentence as being subordinate to a Mortgage or as
not to burden a Mortgagee which comes into possession shall
be collected or enforced by either the Manager or the Association from or against a Mortgagee, a successor in title to a
Mortgagee, or the Condominium Unit affected or previously
alJ.ect by the Mortgage concerned
(to the extent any such
collection or enforcement would prejudice the interests of
the Mortgagee or successor in title to the Mortgagee interested in such Unit).
(c) Unless all of the Mortgagees of the individual
Condominium Units have given their prior written approval,
neither the Manager nor the Association of Unit Owners shall
be entitled, by act, omission, or otherwise:
(1) To
abandon or terminate
the * Condominium
Project or to abandon or terminate the arrangement which
is established
by this Declaration and
the Record of
Survey Map (except as provided in Section 15 hereof in
the event of certain destruction or damage, and as
provided in Article 20, in the event of a taking by condemnation or eminent domain);
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(2)

To partition or subdivide any Unit;

(3) To abandon, partition, subdivide, encumber,
sell or transfer all or any part ot the Common Areas and
Facilities (except for the gLanting of easements for
utilities and similar purposes consistent with the
intended use of the Common AHM-J, except as provided in
Section 15 hereof in the event of certain destruction or
damage and except as provided in Section 0 hereof
relating to the expansion oL the Condominium Project.
(4) To ube hazard insut<»noe proceeds resulting
from damage to any part ot the Condominium Project
(whether to Units or to the Common Areas) for purposes
other than the repair, replacement, or reconstruction ot
such improvements, except Ail provided in Section 15
hereof in the event of certain destruction or damage;
(5) To change the pro rata interests or obligations of any Unit whicii apply Lor (a) purpoes of levying
assessments or charges or allocating distributions of
hazard insurance proceeds or condemnation awards and for
(b) determining the pro rata share of ownership of each
Unit in the Common Area*> and lacilities;
(6) To alter the provisions of Section 11 hereof
in such a way as to dimmish the protections afforded
to the Owners regarding the duration or termmability of
agreements for managerial services; or
(7) To alter the provisions of Section 17 hereof
in such a way as to dimmish the insurance protection
required to be afforded to the parties designed to be
protected thereby, or to fail to maintain the insurance
coverage described therein.
(d) Any Mortgagee shall have the right, at its request
and expense and upon reasonable notice, to examine the books
and records of the Manager, of the Association of Unit
Owners, or of the Condominium Project.
Any Mortgagee shall
have the right to designate a representative to attend all
meetings of the Association of Unit Owners. From and after
the time a Mortgagee makes written request to the Manager
therefor, the Manager or the Association shall furnish to
such Mortgagee (l) copies of such annual operating reports
and other reports or writing summarizing or reflecting the
financial position or history of the Condominium Project as
may be prepared for distribution to or use by the Manager,
the Association, or the Unit Owners and ( n ) written notice
of all meetings of the Association of Unit Owners.
(e) The Manager and the Association shall establish an
adequate reserve to cover the cost of reasonably predicable
and necessary major repairs and replacements of the Common
Areas and Facilities and shall cause such reserve to be
funded by regular monthly or other periodic assessments on an
installment basis against the Units rather than by special
assessments.
(f) The Manager or Management Committee shall notify
each First Mortgagee in writing in tne event that there
O C C U L S any substantial damage or loss to, or any
taking or
anticipated condemnation of (a) the common Areas and Facilities or any part thereof, or (b) tne Unit covered by the
Mortgage of said First Mortgagee. Said notice shall be given
within ten (10) days after the Management Committee or the
Manager learns of such damage, loss, taking or anticipated
condemnation.
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(g) In the event another provision or clause of this
Declaration deals with the same subject matter as is dealt
with in any provision or clause of this Section, the provision or clause which results in the greatest protection and
security for a Mortgagee shall control the rights, obligations, or limits of authority as the case may be, applicable
to the Manager and Association of Unit Owners with respect to
the subject concerned.
(h) No amendment
to this Section which has the effect
of diminishing the rights, protection or security attorded to
Mortgagees shall be accomplished oi eLlective unless all of
the Mortgagees of the individual Units hcive given their prior
written approval
to such amendment.
>\ny amendment
to this
Section shall be accomplished
by an instrument executed by
the Manager and filed for record m
the office ot the Salt
Lake County Recorder.
In any such instrument
the Manager
shall certify
that any prior written approval of Mortgagees
required by this Section as a condition to amendment has been
ootamed.
(i) Nothing contained in this Declaration shall give a
Unit Owner or any other party, priority over any rights of a
First Mortgagee pursuant to its Mortgage
in the case of a
distribution
to such Unit Owner of
insurance proceeds or
condemnation awards for losses to or taking of the Condominium Unit and/or Common Areas aiu\ facilities.
20. eminent Domain.
In the
event
that eminent domain
proceedings are commenced against
the Project or any portion
thereof, the provisions of Section 57-3-32.5, Utah Code Annotated
(195J), as amended from time to time, shall apply.
The Manager
shall give written notice of such proceedings to all Mortgagees of
record.
No first lien priority of any Mortgagee shall be diminished or otherwise disturbed by virtue oC such proceedings.
21.

Maintenance.

(a) Each Owner of a Unit at his own expense shall keep
the interior of such Unit and its equipment and appurtenances
in good order, condition and repair and in a clean and sanitary condition, and shall do all redecorating
and painting
which may at any time be necessary to maintain the good
appearance of such . Unit.
Except
to the extent
that the
Manager is protected by insurance against such injury, the
Unit Owner shall repair all injury or damages to the Unit or
building caused by the act, negligence or carelessness of the
Unit Owner or any tenant or subtenant, or any member of the
Unit Owner's family or of the family of any tenant or subtenant and all such repairs, redecorating and painting shall
be of a quality and kind equal to the original work.
In
addition to decorating
and keeping the interior of the Unit
in good repair, the Unit Owner shall be responsible
for the
maintenance or replacement of any plumbing
fixtures, refrigerators, air conditioning and heating equipment, dishwashers,
disposals, ranges, etc., that may be in or connected with the
Unit, and the maintenance of Limited Common Area.
Without
the written permission of the Manager first had and obtained,
a Unit Owner shall not make or permit to be made any structural alteration, in or to the apartment Unit, or in or to
the exterior of the building, and shall not paint or decorate
any portion of the exterior of the Unit or of the building in
which the Unit is located.
(b) Except as hereinfter provided, the Manager shall
provide
for such maintenance and operation of the Common
Areas and Facilities as may be reasonably necessary
to keep
them clean, functional attractive and
generally
in good
condition and repair.
The Manager shall have no obligation
regarding maintenance or care oL the Units.

-17-
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22. Right of Entry.
The Manager and its duly authorized
agents shall have the right to enter any and all of the units in
case of an emergency originating in or threatening such Unit or
any other part of the Project, whether or not the Unit Owner or
occupant thereof is present at the time.
The Manager, and its
duly authorized agents shall also have the right to enter into any
and all of said Units at all reasonable times as required for the
purpose of making necessary repairs upon the Common Areas and
Facilities of the Project or for the purpose of performing emergency installations, alterations or repairs to the mechanical or
electrical devices or installations located therein or thereon;
provided, however, such emergency installations, alterations or
repairs are necessary to prevent damage or threatened damage to
other Units in the Project; and provided further, that the Unit
Owner affected by such entry shall first be notified thereof if
available and if time permits.
23. Administrative Rules and Regulations.
The Manager shall
have the power to adopt and establish by resolution such building
management and operational rules as it may deem necessary for the
maintenance, operation, management and control of the Project.
The Manager may, from time to time by resolution, amend and repeal
such rules.
When a copy of any amendment or alteration or provision for repeal of any rule or rules has been furnished to the
Unit Owners, such amendment, alteration or provision shall be
taken to be a part of such rules.
Unit Owners shall at all times
obey such rules and see that they are faithfully observed by those
persons over whom they have or may exercise control and supervision, it being understood that such rules shall apply and be
binding upon all Unit Owners, tenants, subtenants or other occupants
of the Units.
The Association
of Unit Owners by
majority vote, may adopt, amend, alter or rescind any rule and any
action so taken shall have priority over contrary or conflicting
actions of the Manager.
24. Obligation to Comply with Declaration, By-Laws, Rules and
Regulations. Each Unit Owner, tenant, subtenant or otiier occupant
of a Unit shall comply with the provisions of the Act, this
Declaration, the By-Laws, and the rules and regulations ail agreements and determinations lawfully made and/or entered into by the
Manager or the Unit Owners, when acting in accordance with their
authority, and any failure to comply with any of the provisions
thereof shall be grounds for an action by the Manager or other
aggrieved party for injunctive relief or to recover any loss or
damage resulting therefrom.
25. Indemnification of Manager. The Manager, in its capacity
as Manager, shall be indemnified and held harmless by the Association of Unit Owners against all costs, expenses and liabilities
whatsoever,
including, without limitation,
attorney's fees,
reasonably incurred by it in connection with any proceeding to
which it may become involved by reason of its being or having been
Manager; provided, however, the foregoing indemnification shall
not apply if the loss, expense or liability involved resulted from
the willful misconduct, gross negligence or other intentional act
of the Manager.
26. Amendment.
In addition to the amendment provisions
contained in Section 6 above, but subject to the terms of Section
19, this Declaration and/or the Map may be amended upon the affirmative vote or approval and consent of a majority of the Unit
Owners.
Any amendment so authorized shall be accomplished by
recordation of an instrument executed by the Manager.
In said
instrument the Manager shall certify that the vote or consent
required by this Section has occurred.
Notwithstanding any other
provision contained herein, until occurrence of the "Event"
referred to in Section 11(c) hereof no amendment to the Map or to
any provision of this Declaration which has or may have the effect
of diminishing or impairing any right, power, authority, privilege, protection or control accorded to Declarant (in its capacity
as Declarant) herein shall be accomplished or effective unless the
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A-65

251

instrument through which such amendment is purported to be accomplished is consented to in writing by Declarant.
Notwithstanding
anything in this declaration to the contrary, no amendment to this
Declaration which as the effect of diminishing the rights, protection or security afforded to Mortgagees shall be accomplished
or effected unless all of the Mortgagees ot the individual units
have given their prior written approval to such amendment.
27. Consent in Lieu of Vote. In any case in which the Act or
this Declaration requires the vote of a stated percentage of the
Project's undivided ownership
interest
for
authorization or
approval of a transaction, such requirement may be fully satisfied
by obtaining, with or without a meeting, consents in writing to
such transaction from Unit Owners who collectively hold at least
the stated percentage of undivided ownership
interest.
The
following
additional provisions shall govern any application of
this section:
(a) All necessary consents must be obtained prior to
the expiration of ninety (90) days after the first consent is
given by any Owner;
(b) Any change
in ownership of a Unit which occurs
after consent has been obtained
from the Owner having an
interest therein shall not be considered or taken into acount
for any purpose; and
(c) Unless the consent of aLl Owners having an interest
in the same Unit are secured, the consent of none of such
Owners shall be effective.
28. Declarant's Sales Program.
Notwithstanding
any other
provision in this Declaration, until Declarant ceases to be a Unit
Owner or the expiration of seven (7) years after the date on which
this Declaration is filed
for recording
in the office of the
County Recorder of Salt Lake County, Utah, whichever first occurs
(hereinafter referred to as the M Occurrence"), Declarant shall
have the following rights in furtherance of any sales, promotional, or other activities designed to accomplish oc facilitate the
sale of all Units owned by Declarant:
(a) Declarant shall have the right to maintain a
reasonable
number of
promotional,
advertising, and/or
directional signs, banners or similar devices at any place or
places on the Property, but any such device shall be of a
size and in a location as is reasonable and customary, and in
compliance of zoning ordinances.
(b) Declarant shall have the right to use the Common
Areas and Facilities of the Project to facilitate Unit sales,
provided said use is reasonable as to time and manner.
(c) Notwithstanding the provisions of paragraph 28 (b)
allowing the use of model units or Common Facilities for
initial sales, such units shall revert to use as residential
units and may not be used
thereatter as offices or nonresidential uses if prohibited by local zoning ordinances.
Declarant shall have the right from time to time to locate or
relocate any of its sales office, model Unit and/or signs, banners
or similar devices, but in connection with each such location or
relocation shall observe the limitations imposed by the preceding
portion of this Section. Within a reasonable period of time after
the happening of the Occurrence, Declarant shall have the right to
remove from the Project any signs, banners or similar devices and
any separate structure or facility which was placed on the
Property for the purpose of aiding Declarant's sales effort.
29. Limitation on Improvements by Association.
Until
the
Occurrence described
in Section 20, neither the - Association nor
the Manager shall, without the written consent of Declarant, make
any improvement to or alteration
in any
oC the Common Areas dnd
-19-
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Facilities, other than such repairs, replacements, or similar
matters as may be necessary to properly maintain the Common Areas
as originally created or contructed by Declarant.
30. Completion Obligation.
Declarant hereby
favor of each Owner that no later than May 1, 1985:

covenants

(a) The Unit which such Owner has contracted
chase shall be fully constructed and ready for
occupancy (as the case may be); and

in

to puruse or

(b) There shall be substantially completed and usable
as part of the Common Areas all planned landscaping, sidewalks, parking facilities, outdoor lighting, and utility
lines and conduits necessary to enable full use and enjoyment
of the Unit concerned.
31 • Severability. The invalidity ot any one or more phrases,
sentences, subparagraphs, paragraphs, subsections or sections
hereof shall not affect the remaining portions of this instrument
or any portion or portions of this instrument should be invalid or
should operate to render this instrument invalid, this instrument
shall be construed as if such invalid niuvise or phrases, sentence
or sentences, subparagraph or subparagraphs, paragraph or paragraphs, subsection or subsections or suction or sections had not
been inserted.
32. Declarant's Rights Assignable.
All of the rights of
Declarant under this Declaration may be assigned or transferred
either by operation of law or through a voluntary conveyance,
transfer or assignment.
Any Mortgage covering all Condominium
Units in the Project title to which is vested in the Declarant
shall, at any given point in time and whether or not such Mortgage
does so by its terms, automatically cover, encumber, and include
all of the then unexercised or then unused rights, powers, authority, privileges, protections and controls which are accorded to
Declarant (in its capacity as Declarant) herein.
33. Lease of Units.
With the exception of a lender in possession of a Unit following a default in a first mortgage, a foreclosure proceeding or any deed or other arrangement in lieu of
foreclosure, no Unit Owner may lease less than the entire Unit
except a parking space may be leased to another Unit Owner.
Any
lease agreement shall be required to provide that the terms of the
lease shall be subject in all respects to the provisions of this
Declaration and the By-Laws attached hereto and that any failure
by the lessee to comply with the terms of such documents shall be
default under the lease.
All leases shall be required to be in
writing.
Other than the foregoing, there shall be no restriction
on the right of any Unit Owner to lease his Unit.
The Unit Owner
shall notify the Manager of the names of the lessee of the Unit.
34. Legal Description of a Unit.
Every
conveyance
or
contract for the sale ol a Unit and every other instrument
affecting title to a Unit may describe that Unit by. the number
shown on the Map with the appropriate reference to the Map and to
this Declaration, as each shall appear in the official records of
Salt Lake County, Utah, and in substantially the following form:
Unit
as shown in the
Record of Survey Map for Garden Towers Condominiums, a Condominium Project appearing in
the Records of the County Recorder of Salt
Lake County, Utah, in Book
Page
of Plats, and as defined and
described in the Declaration of Condominium,
appearing in such records in Book
Page
of Records.
This conveyance is subject to the provisions
of the aforesaid Declaration of Condominium.
Such description will be construed to describe the Unit,
together with the appurtenant undivided interest in the Common
Areas, and to incorporate all the rights incident to Ownership of
-20-
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a Unit and all the
this Declaration.

limitations on such ownership as

described in

35. Gender.
The singular, wherever used herein, shall be
construed to mean the plural when applicable, and the necessary
grammatical changes required to make the provisions hereof apply
either to corporations or individuals, male or female, shall in
all cases be assumed as though in each case fully expressed.
360
Waivers. No provision contained in the Declaration shall
be deemed to have been waived by reason of any failure to enforce
it, irrespective of the number of violations which may occur.

37. Topical Headings. The topical headings contained in this
Declaration are for convenience only and do not define, limit or
construe the contents of the Declaration.
38. Effective Date.
recording.

This Declaration shall take effect upon

IN WITNESS WHEREOF, the Declarant has executed ttiis
Declaration this
yjy^ day of
Ac&Vf.jT
» 1981.
HILL-MANGUM INVESTMENT

-21-

A-68

254

GARDEN TOWERS CONDOMINIUM
SCHEDULE "A"

UNIT
301
303
304
305
306
40L
402
403
404
405
406
501
502
503
504
505
506
601
602
603
604
605
606
701
702
703
704
705
70b
80L
802
803
804
805
806
901
902
903
904

EST. MONTHLY
MAINTENANCE

BEDROOM

3
3
3
3

BED
BED
BED
BED

2 BED
1 BED
1 BED
3 BED
2 BED
2 BED
3 BED
1 BED
1 BED
3 BCD
2 BED
2 BED
3 BED
1 BED
1 BED
3 BED
2 BED
2 BED
3 BED
1 BED
1 BED
3 BED
2 BED
2 BED
3 BED
1 BED
1 BED
3 BED
2 BED
2 BED
3 BED
1 BED
1 BED
3 BED
2 BED
PENTHOUSE
PENTHOUSE
PENTHOUSE
PENTHOUSE

84.00
60.00
60.00
34.00
84.00
84.00
84.00
60.00
60.U0
84.00
84.00
84.00
84.00
60.00
60.00
84.00
84.00
84.00
84.00
60.00
60.00
84.00
84.00
84.00
84.0U
bO.OO
60.00
84.00
84.00
84.00
84.00
00.00
60.00
84.00
84.00
120.00
120.00
120.00
120.00

UNDIVIDED
INTEREST
IN COMMON
AREAS AND
FACILITIES
84/3132
60/3132
00/3132
84/3132
84/3132
84/J132
84/3132
60/3132
60/3132
84/3132
84/3132
84/3x32
84/3132
60/3132
60/3132
84/3132
84/3132
84/3132
84/3132
60/3132
60/3132
84/3132
84/3132
84/3132
84/3132
00/3132
60/3132"
84/3132
84/3132
84/3132
84/3132
60/3132
60/3132
84/3132
84/3132
120/3132
120/3132
120/3132
120/3132

P-l through P-60 inclusive are all parking stalls, which
shalL bo assigned to each private owner al. the time of each escrow
closing.
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APPROVAL BY CITY

SALT LAKE CITY, a body corporate and politic, and the City In which
t. -><r7> 'c /r / >

/(

t

c > y,

, a Utah condominium project, la located, by

and through Its duly elected Mayor, does hereby give final approval to the
said Project, to the foregoing Declaration, to the Record of Survey Map recorded concurrently herewith, and to the attributes of the said Project which
are mentioned In Section 57-8-35(3) of the Utah Condominium Ownership Act, as
amended and expanded by the Laws of Utah, 1975, Chapter 173, Section 18,

DATED:

tz-<?-?t
SALT LAKE CITY
By
Mayor

ATTEST:

Recorder ^
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MASTER
Maintenance Agreement

D O V E R E L E V A T O R COMPANY

S U B S I D I A R Y O F DOVER C O R P O R A T I O N

IDG
A-71

FOR C O M P L E T E ELEVATOR EQUIPMENT PROTECTION
DOVER MASTER MAINTENANCE SERVICE will be provided for the following described elevator(s)
and bearing serial number(s)

C-32717-18

In your building located at

141

-

2nd

tWO p a s s e n g e r

e l eva t o r s

Avenue

Salt Lake C i t y f Utah
Dover will maintain the entire elevator equipment as hereinafter described, on the terms and conditions subsequently set forth. We will use factory irair
men directly employed and supervised by us. They will be qualified to keep your equipment properly adjusted, and they will use all reasonable care
maintain the elevator equipment in proper operating condition.
We will regularly and systematically examine, adjust, lubricate as required, and, if conditions warrant, repair or replace:
MACHINE. MOTOR. GENERATOR ANO CONTROLLER PARTS
Including worms, gears, bearings, brake magnet coils, or brake motors, brake shoes, brushes, windings, commutators,
rotating elements, contacts, coils, resistance for operating and motor circuits, solid stale control components, magnet
frames and other mechanical and electrical parts-using only genuine standard interchangeable parts for this purpose, similar
or comparable to the original parts installed.
DOVER ALSO AGREES:
To keep the guide rails properly lubricated at alt times, except where roller guides are used, and when necessary to renew guide shoe gibs, or gu
rollers when used, to insure smooth and quiet operation.
To equalize periodically the tension on all hoisting ropes.
To renew ail wire ropes as often as necessary to maintain an adequate factor of safety, and repair and/or replace conductor cables.
To furnish lubricants which are specially prepared and compounded.
To make any adjustments, repairs, and replacements which it may be advisable to make before the next regular examination.
To make a governor and safety test, at our discretion and expense, on each elevator covered under this proposal. We assume no responsibility for the op<
tion of the governor or safety, under the terms of this proposal, until this test has been made. Should the governor or safety not meet safety requirements, it s
be the responsibility of the owner to make the necessary repairs and to place said equipment in condition which will be acceptable for coverage under
terms of this agreement We shall not be liable for damage to equipment or building structure resulting from this test, except where a valid test has be
successfully made by us during a twelve month period preceding the effective date of agreement
To examine, lubricate, adjust, and if conditions warrant, repair or replace all accessory equipment, with exceptions as stated hereinafter.
The following items of elevator equipment are not included in this agreement Refinishing. repairing or replacement of car enclosure, car doors, hoists
enclosure, hoistway door panels, frames and sills, car flooring and floor covering, light fixtures and lamps, main line power switches, breakers and feec
to controller, emergency power plant and associated contactors, emergency car light and battery, smoke and fire sensors with related control equipn
not specifically part of elevator controls.
The items listed on the schedule below show considerable wear and will have to be replaced in the near future. To provide you with the maximum of ser
from these items, we are accepting them in their present condition with the understanding that you agree to pay. \n addition to the base amount of
proposal, an extra at the time the items listed are first replaced. The charge for this replacement will be determined by pro-rating the total cost of replai
the individual items. You agree to pay for that portion of the life of the items used prior to the date of this contract, and we agree to pay for that portion u
since the date of this contract

SCHEDULE OF PARTS TO BE PRO-RATED
NAME OF PART

C264)

INSTALLED

1-T
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The Purchaser agrees to report immediately any condition which may indicate the need for correction before the next regular examination.
You agree to accept our judgment as to the means and methods to be employed for any corrective work under consideration.
All work is to be performed during regular working hours of our regular working days unless otherwise specified below.
Regular time callbacks are included in this contract but are confined to emergency minor adjustments deemed necessary between regularly
scheduled inspections.
If overtime work, not included in this contract, is requested by the Purchaser covering examinations, repairs or emergency callback sorvico,
you agree to pay us for the difference between regular and overtime tabor at our usual billing rates unless otherwise specified under "special
conditions."

This service will be furnished from

March 1st.
19.82L _ at the price herein named, and will continue until termination
as provided herein. Either party may terminate this agreement either at the end of five (5) years, or at the end of any subsequent year by giving
trie other party sixty (60) days prior written notice.
Th.pncofthi.**vic»»»•,»,•«,t«tdSMIh.
Dollan- (S 4 7 0 * 0 0

Fourhundred and seventy dollars
J per month, payable monthly in advance, upon presentation of invoice,

The contract price shall be adjusted annually as of the anniversary date the service commences, based on the percentage of increase or
decrease in the straight time hourly labor cost for elevator examiners in the locality where the equipment is to be examined. For purposes ol
this agreement, straight time hourly labor cost shall mean the straight time hourly rate paid to elevator examiners plus fringe benefits an<i
union welfare granted in lieu of, or in addition to, hourly rate increases. Fringe benefits include, but are not limited to, pensions, vacations
paid holidays, group life insurance, sickness and accident insurance, and hospitalization insurance. The straight time hourly labor cost applic
able to this contract is S 1 8 . 9 9
of which $ 4 . 9
constitutes fringe benefits.

Subject to the terms and conditions herein, all of which are hereby agreed to:
The adjustments, repairs or replacements to be made will be such as are disclosed to be reasonably necessary by the
examination. We shall not be required to make repairs or renewals necessitated by negligence or misuse of the machinery,
equipment or car, or due to any other cause beyond our control except ordinary wear. We shall not be required to install
new attachments or devices on the equipment as directed or recommended by insurance companies or by government,
state, municipal or other authorities or perform any other work not specifically set forth in this contract.
It is understood, in consideration of our performance of the service enumerated herein at the price stated, that nothing in
this agreement shall be construed to mean that Dover Elevator Company assumes any liability on account of accidents to
persons or property except those directly due to negligent acts of Oover Elevator Company or its employees, and that the
Purchaser's own responsibility for accidents to persons or properties while riding on or being on or about the aforesaid
equipment referred to, is in no way affected by this agreement. Dover Elevator Company shall not be held responsible or
liable for any loss, damage, detention, or delay caused by accidents, labor troubles, strikes, lockouts, fire, flood, acts of
civil or military authorities, or by insurrection or riot, or by any other cause which is unavoidable or beyond its control,
or in any event for consequential damages. No work, service or liability on the part of Dover Elevator Company, other than
that specifically mentioned herein, is included or intended. It is agreed that Dover Elevator Company does not assume
possession or control of any part of the equipment as set forth herein but remains yours exclusively as the owner or leasee.
Purchaser shall pay as an addition to the price stated, a sum equal to the amount of any taxes which may now or hereafter
be exacted from purchaser or seller on account thereof.
In the event of any change in ownership, lessor, lessee or management of the premises to a party other than the purchaser
to this agreement, purchaser to this agreement must notify Dover Elevator Co. at least sixty (60) days prior to such
change; otherwise, this agreement will in no way be affected by such change and the purchaser shall continue to b* bound
by the terms and conditions herein.
In the event of any default of the payment provisions herein, purchaser agrees to pay, in addition to any defaulted amount,
all attorney fees, collection cost or court cost in connection therewith.
Dover Elevator Company reserves the right to discontinue this contract at any time by notification in writing should payments not be made in accordance with the terms of this agreement.
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In the event the Purchaser's acceptance is in the form of a purchase order or other kind of document, the provisions, terms
and conditions of this proposal shall govern in the event of conflict.
No agent or employee shall have the authority to waive or modify any of the terms of this contract.

SPECIAL CONDITIONS:

Your acceptance of this agreement, and its approval by an executive officer of Dover Elevator Company, will constitute exclusively and
ntirely the agreement for the service herein described. All prior representations or agreements, whether written or verbal, not incorporated
lerein are superseded, and no changes in or additions to this agreement will be recognized unless made in writing and signed by both parties.
Phis proposal and contract is hereby accepted:

D O V E R ELEVATOR COMPANY
OFFICE AT 1 1 4 6 Richards Street
Salt Lake City, Utah 84101

ACCEPTED:

Hill Mangum Inc.
133 - 1st Avenue
Salt Lake City, Utah 84102

PURCHASER

irdo Agy^fre, Sales Representative
TE Fphniary.^Oth 198
APPROVED

for, DATE fe&*tO /?&2~-

/J^t

Kenneth L Hodge
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BYLAWS OF
THE ASSOCIATION OF OWNERS OF
GARDEN TOWERS CONDOMINIUM
ARTICLE I
Condominium Ownership.

Applicability o£ Bylaws

1. Condominium Ownership.
The property is located an 1412nd Avenue, Salt Lake City, State of Utah, has been submitted to
the provisions of the Utah Condominium Ownership Act, Utah Code
Annotated, Section 57-8-1, et. seq., by a Declaration of Condominium recorded simultaneously herewith to be known as the
Garden Towers Condominium.
2. Applicability of Bylaws. The provisions of these Bylaws
are applicable to the Project and to the use and occupancy thereof.
All present and future owners, mortgagees, lessees, and
occupants of Project Units or other interests in the property and
their employees, and any other persons who may u$<- the facilities
of the Project in any manner are subject to these Bylaws, the
Declaration, and the House Rules.
The acceptance of a deed or conveyance or the entering into
of a lease or the act of occupancy of a Unit or other interest in
the Project or the use of any of the facilities of the Project
shall constitute an agreement that these Bylaws/ the House Rules
and the provisions of the Declaration, as they may be amended
from time to time, are accepted, ratified, and will be complied
with.
3
*
Office.
The office of the Project and of the Board of
Directors (hereinafter called the "Board") and o£ the Association
of Owners (hereinafter called the "Association") shall be located
at the address of the Project, 141-2nd Avenue, Salt Lake City,
Utah.
All meetings of the Association and of the Board shall be
held at said address unless some other location is designated.

ARTICLE II
Board of Directors
1.
Number and Qualification.
The affair^ of the Association shall be governed by a Board of Directors composed of five
(5) persons, all of whom shall be Unit Owners in the Project.
2.
Powers and Duties.
The Board shall have the powers and
duties necessary For the administration of the affairs of the
Project, and may do all such acts or things except as by law or
by the Declaration or by these Bylaws may not be delegated to the
Board by the Unit Owners.
Such powers and duties of the Board
shall include, but shall not be limited to, the following:
(a)
Operation, care,
property of the Project;

upkeep

(b)
Collection of monthly
expenses from the Unit Owners;

and

maintenance

assessments

for

of

the

common

(c)
Employment and dismissal of the personnel necessary for the maintenance, repair, replacement and operation of the Project;
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(d) Keeping of detailed accurate records of the receipts and expenditures affecting the Project, Such records
and vouchers authorizing payment shall be available for
examination at reasonable times by the Unit Owners;
(e) Obtaining of insurance for the Project, pursuant
to the provisions of the Declaration;
(f) Making of repairs, additions and improvements to
or alterations of the Project and repairs to and restoration
of the Project in accordance with the other provisions of
these Bylaws, after damage or destruction by fire or other
casualty, or as a result of condemnation or eminent domain
proceedings;
(g)
Determination of common
common charges,

expenses and

fixing of

3#

Manager,
The Board may employ for the Association a
Manager, at a compensation established by the Board to perform
such duties and services as the Board shall authorize including,
but not limited to, the duties listed in Section 2 of this Article. The duties conferred upon the Manager by the Board may at
any time be revoked, modified or amplified by the Unit Owners of
interests in the Project to which are appurtenant, in the aggregate, a majority of the total undivided interest in the Common
Areas and Facilities, at a duly constituted meeting. The Board
may employ any other employee or agent to perform such duties at
such salaries as the Board may establish.
4. Election and Term of Office. Election of Directors may
be by cumulative voting and shall be by secret ballot at each
annual meeting unless waived, or at any special meeting called
for that purpose. The Directors except as otherwise provided in
these Bylaws shall hold office for a period of two (2) years and
until their respective successors shall have been elected and
qualified, except that at the first election of Directors two
directors shall be elected for one (1) year and three (3) Directors for two (2) years.
5Vacancies, Vacancies in the Board of Directors caused
by any reason other than the removal of a Director by a vote of
the Association shall be filled by vote of the majority of the
remaining Directors, even though they may constitute less than a
quorum; and each person so elected shall be a Director until a
successor is elected at the next annual meeting of the Association. Death, incapacity, or resignation of any Director or his
continuous absence from the State of Utah for more than six
months shall cause his office to become vacant,,
6. Removal of Directors. At any regular or special meeting
duly called, any one or more of the Directors may be removed with
or without cause by a majority of the Unit Owners and a successor
may then and there be elected to fill the vacancy thus created.
Any Director whose removal has been proposed by the Unit Owners
shall be given an opportunity to be heard at the ir^eting.
7.
Compensation.
No compensation shall be paid to Directors for their services as Directors.
8.
Organization Meeting.
The first meeting of a newly
elected Board ol Directors shall be held within one week of
election at such place as shall be fixed by the Directors at the
meeting at which such Directors were elected, and no notice shall
be necessary to the newly elected Directors in order legally to
constitute such meeting, provided that a majority of the whole
Board must be present.
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9. Regular Meetings* Regular meetings of the Board may be
held at such time and place as shall be determined from time to
time by a majority of the Directors, Notice of regular meetings
of the Board shall be given to each Director, personally or by
mail addressed to his residence, or by telephone, at least one
(1) day prior to the day named for such meeting*
10• Special Meetings, Special meetings of the Board may be
called by the President on one day's notice to each Director,
given personally or by mail, addressed to his residence, or by
telephone, which notice shall state the time, place (as hereinabove provided) and purpose of the meeting. Special meetings of
the Board shall be called by the President or Secretary in like
manner and on like notice on the written request of at least
three Directors,
11.
Waiver of Notice,
Before or at any meeting of the
Board, any Director may, in writing, waive notice of such meeting
and such waiver shall be deemed equivalent to the giving of such
notice. Attendance by a Director at any meeting of the Board,
unless he objects to the calling of the same, shall be a waiver
of notice by him of the time and place thereof.
If all the
Directors are present at any meeting of the Board, no notice
shall be required and any business may be transacted at such
meeting.
12.
Board of Directors1 Quorum.
At all meetings of the
Board, a majority of the Directors shall constitute a quorum for
the transaction of business, and the acts of the majority of the
Directors present at a meeting at which a quorum is present shall
be the acts of the Board. If, at any meeting of the Board, there
be less than a quorum present, the majority of those present may
adjourn the meeting from time to time. At any such adjourned
meeting, any business which might have been transacted at the
meeting as originally called may be transacted without further
notice,
13.
Bonds of Officers and Employees.
The Board shall
require that all officers and employees handling or responsible
for Association funds shall furnish adequate bonds. The premiums
on such bonds shall be paid by the Association.
ARTICLE III
Association of Owners
1. Annual Meeting. The annual meeting Qf the Association
shall be held on the Eirst Monday in the third calendar month
following the close of the Association's fiscal year.
2.
Special Meetings. Special meetings may be held at any
time upon the call of the President or upon the call of Unit
Owners to which are appurtenant, in the aggregate, ten percent
(10%) of the Common Areas and Facilities. Upon receipt of such
call, the Secretary shall send out notices of the meeting to all
members of the Association.
3.
Notices of Meetings.
A written or printed notice of
every meeting of the Association stating whether it is an annual
or special meeting, the authority for the call of the meeting,
the place, day and hour thereof# and the purpose therefor shall
be given by the Secretary or the person or persons calling the
meeting at least three days before the date set for such meeting.
Such notice shall be given to each member in any of the following
ways:
(a) by leaving the same with him personally, or (b) by
leaving the same at the residence or usual pla.ce of business of
such member, or (c) by mailing it, postage prepaid, addressed to
such member at his address as it appears on the records of the
Association.
If notice is given pursuant to the provisions of
this section, the failure of any member to receive actual notice
of the meeting shall in no way invalidate the meeting or any
proceedings thereat.
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4. Waiver of Notice, The presence of all the members, in
person or by proxy, at any meeting shall render the same a valid
meeting, unless any member shall, at the opening of such meeting,
object to the holding of the same for noncompliance with the
provisions of Section 3 of this Article III. Any meeting so held
without objection shall, notwithstanding the fact that no notice
of meeting was given, or that the notice given was improper, be
valid for all purposes, and at such meeting any general business
may be transacted and any action may be taken.
5.
Quorum.
At any meeting of the Association, the Unit
Owners in said Project to which are appurtenant, in the aggregate, a majority of the total interest in the Common Areas and
Facilities, present in person or by proxy, shall constitute a
quorum, and the concurring vote of said majority shall be valid
and binding upon the Association, except as otherwise provided by
law or these Bylaws. "Majority" as used herein, means more than
fifty percent (50%).
*>• Voting. Voting shall be on a percentage basis, and the
percentage of the total vote to which the Unit Owner is entitled
shall be the percentage assigned to each Unit in accordance with
the Declaration.
Any specified percentage of the Unit Owners
means the owners of interests to which are appurtenant such
percentage of the Common Areas and Facilities as are established
in accordance with the Declaration. Any person, firm, corporation, trust or other legal entity or a combination thereof,
owning any Unit in said Project duly recorded in his or its name,
the ownership whereof shall be determined by the records of the
office of the Salt Lake County Recorder, State of Utah, shall be
a member of the Association, and either in person or by proxy
entitled to vote the percentage of vote assigned to each Unit so
owned at all meetings of the Association. Any provision to the
contrary notwithstanding co-owners or joint owners shall be
deemed one owner entitled to the percentage vote allocated to
their Unit,
7. Voting - Proxies and Pledges. The authority given by a
member to another person to represent such member at meetings of
the Association shall be in writing, signed by such member or if
a Unit is jointly owned then by all joint owners, or if such
member is a corporation, by the proper officers thereof, and
shall be filed with the Secretary, and unless limited by its
terms, such authority shall be deemed good until revoked in
writing.
An executor, administrator, guardian or trustee may
vote in person or by proxy at any meeting of the Association with
respect to any Unit owned or held by him in such capacity, whether or not the same shall have been transferred to his name by a
duly recorded conveyance. In case such Unit shall not have been
so transferred to his name, he shall satisfy the Secretary that
he is the executor, administrator, guardian or trustee holding
such Unit in such capacity. Whenever any such Unit is owned by
two or more persons, natural or legal, jointly, according to the
records of said Office of Salt Lake County Recorder, the vote
therefor may be exercised by any one of the owners present in the
absence of protest by the other or others.
8.
Adjournment.
Any meeting of the Association may be
adjourned from time to time to such place and time as may be
determined by majority vote of the members present, whether a
quorum be present or not, without notice other than the announcement at the meeting. At any such adjourned meeting at which a
quorum shall be present, any business may be transacted which
might have been transacted by a quorum at the meeting as originally called.
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ARTICLE IV
Officers
1. Designation, The principal officers of the Association
shall be a President, a Vice President, a Secretary, and a Treasurer, all of whom shall be elected by the Board of Directors.
The Directors may appoint an assistant treasurer, an assistant
secretary, and such other officers as they in their judgment
deem necessary.
2.
Election of Officers. The officers of the Association
shall be elected annually by the Board at the organization meeting of each new Board and shall hold office at the pleasure of
the Board.
3.
Removal of Officers.
Upon an affirmative vote of a
majority of the members of the Board, any officer may be removed,
either with or without cause, and his successor elected at any
regular meeting of the Board, or at any special meeting of the
Board called for such purpose.
4.
President. The President shall be the chief executive
officer of the Association and a member of the Board. He shall
preside at all meetings of the Association and of the Board. He
shall have all of the general powers and duties which are usually
vested in the office of President of an Association, including
but not limited to the power to appoint committees from among the
Unit Owners from time to time as he may in his discretion decide
is appropriate to assist in the conduct of the affairs of the
Association.
5. Vice-President. The Vice-President shall take the place
of the President and perform his duties whenever the President
shall be absent or unable to act. If neither the President nor
the Vice-President is able to act, the Board shall appoint some
other member of the Board to so do on an interim basis. The
Vice-President shall also perform such other duties as shall from
time to time be imposed upon him by the Board of Directors.
6#
Treasurer. The Treasurer shall supervise the Manager's
custody of all funds of the Association, maintenance of accounts
and records thereof, and preparation of final reports thereof.

**•
Secretary.
The Secretary shall attend and keep the
minutes o£ all meetings of the Board and of the Association,
shall give all notices as provided by these Bylaws, and shall
have such other powers and duties as may be incidential to the
office of the Secretary, given him by these Bylaws or assigned to
him from time to time by the Directors. If the Secretary is not
present at any meeting, the presiding officer shall appoint a
secretary pro tempore who shall keep the minutes of such meeting
and record them in the books provided for that purpose.
**•
Auditor.
The Association may at any meeting appoint
some person^ firm or corporation engaged in the business of
auditing to act as auditor of the Association and to perform such
audits and fiscal duties as may be requested of him by the Association.
ARTICLE V
Obligations of the Owners
1.
Determination of Common Expenses and Fixing of Common
Charges. The Board shall from time to time, and at least annually, prepare a budget for the Project, determine the amount of
the common charges payable by the Unit Owners to meet the common
expenses of the Project, and allocate and assess such common
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charges among the Unit Owners according to their respective
interests in the Common Areas and Facilities. The common expenses shall include, among other things, the cost of all insurance premiums on all policies of insurance required to be or
which have been obtained by the Board pursuant to the Declaration.
The Board shall advise all Unit Owners, promptly, in
writing, of the amount of common charges payable by each of them,
respectively as determined by the Board.
Such charge shall be
due and payable monthly in advance on the first day of every
month, shall bear interest at the rate of eighteen percent (18%)
per annum ten (10) days after due date until paid, and with such
interest shall be a lien on the entire condominium interest of
the delinquent Unit Owner, assessed prior in right to all other
charges whatsoever except that such lien shall be: (1) subordinate to assessments,
liens
and charges
in favor of the State of
Utah for taxes past due and unpaid on such Unit and (2) subordinate to the lien of any mortgage instrument duly recorded. Said
expenses and assessments shall be reviewed periodically by the
Board to determine if any adjustment of the charges are necessary.
2.
Maintenance and Repair.
(a)
All maintenance of or
repairs to any Unit, structural or nonstructural, ordinary or
extraordinary, (other than maintenance of and repairs to any
Common Areas contained therein, and not necessitated by the
negligence, misuse or neglect of the owner of such Unit) shall be
made by that Unit Owner of such Unit. Each Unit Owner shall be
responsible for all damages to any and all other Units and/or to
the Common Areas, that his failure so to do may engender. (b)
All maintenance, repairs and replacements to the Common Areas,
whether located inside or outside of the Unit, (unless necessitated by the negligence, misuse or neglect of a Unit Owner, in
which case such expense shall be charged to such Unit Owner),
shall be made by the Board and be charged to all the Unit Owners
as a common expense.
3. Representationo
The Manager, subject to the direction
of the Board, shall represent the Association or any two or more
owners similarly situated as a class in any action, suit, hearing
or other proceeding concerning the Association, the Common Areas
or more than one Unit and on its or their behalf may institute,
defend, intervene in, prosecute and settle any such actions,
suits and proceedings, without prejudice to the rights of any
Unit Owners individually to appear, sue or be sued. Service of
process on two or more Unit Owners in any such action, suit or
proceeding may be made on'the Manager.
4.
Foreclosure of Lien.
In any suit to foreclose a lien
against any Unit Owner, the Association may be represented through its Manager or Board in like manner as any mortgagee of
real property. The Manager or Board acting on behalf of the Unit
Owners, shall have the power to bid for and acquire any such Unit
at the foreclosure sale.
The delinquent Unit Owner shall be
required to pay the Association a reasonable rent for such Unit
until sale or foreclosure, together with all costs and reasonable
attorneys fees.
Suit to recover a money judgment for unpaid
common expenses shall be maintainable with all costs and reasonable attorney's fees without foreclosing or waiving the lien
securing the same.
5. House Rules. Two-thirds of the Board may, from time to
time, adopt, amend, modify, and/or revoke in full or in part,
sudh reasonable rules and regulations, to be called House Rules,
governing the conduct of persons using said Project as it may
deem necessary.
Copies of such House Rules, upon adoption,
amendment, modification, and/or revocation hereof shall be delivered to each Unit in the Project and shall be binding upon all
members of the Association, occupants of the Unit and other users
of the premises.
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6. Title* Every Unit Owner shall promptly cause to be duly
recorded in the Office of the Salt Lake County Recorder, State of
Utah, the deed, lease, assignment or other conveyance to him of
his Unit or other evidence of his title thereto. Such evidence
of title must also be filed with the Manager who shall maintain
such information in the record of ownership of the Association.
7#
Mortgages. Any mortgagee of a Unit may file a copy of
his mortgage or send a certified copy of a letter indicating the
recording data thereof and giving the names of the parties, Unit
and other pertinent data, with the Manager who shall maintain
such information in the records of ownership of the Association.
After such filing, the Board, through its Manager, shall notify
the mortgageee of any Unit Owner who is in default in his common
expense contribution. The mortgagee, at its option, may pay the
delinquent expenses.

ARTICLE VI
Execution of Instruments
1.
Instruments Generally.
All checks, drafts, notes,
bonds, acceptances, contracts, and all other instruments, except
conveyances shall be signed by such person or persons as shall be
provided by general or special resolution of the Board, and in
the absence of any such resolution applicable thereto such instrument shall be signed by the President or the Vice President
and by the Treasurer or Secretary.
ARTICLE VII
Liability of Officers
1. Exculpation. No Director or Officer of the Association
or Board shall be liable for acts or defaults of any other Director, Officer or other member or for any loss sustained by the
Association except for willful misconduct or willful negligence.
2. Indemn i f i cat ion. Every Director, Officer, and Member of
the Association shall be indemnified by the Association against
all reasonable costs, expenses, and liabilities (including counsel fees actually and necessarily incurred by or imposed upon him
in connection with any claim, action, suit, proceeding, investigation, or inquiry of whatever nature in which he may be involved as a party or otherwise by reason of his having been a
Director, Officer, or Member of the Association or Board, whether
or not he continues to be such Director, Officer, or Member at
the time such costs, expenses, or liabilities are incurred or
imposed except in relation to matters as to which he shall be
finally adjudged, in such action, suit, proceeding, investigation, or inquiry, to be liable for willful misconduct, or willful
negligence toward the Association in the performance of his
duties, or in the absence of such final adjudication, any determination of such liability by the opinion of legal counsel
selected by the Association. The foregoing right of indemnification shall be in addition to and not in limitation of all other
rights to which such person may be entitled as a matter of law
and shall inure to the benefit of the legal representatives of
such person.
ARTICLE VIII
Bylaws
!•
Amendment.
These Bylaws may be amended, modified, or
revoked in any respect from time to time by the Unit Owners of
interests in the Project to which are appurtenant, in the aggregate, seventy-five percent (75%) of the Common Areas and
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Facilities at a meeting duly called for such purpose. No amendment to the Bylaws shall be effective until set forth in an
amendment to the Declaration duly recorded in the Office of the
Salt Lake County Recorder, State of Utah,
^" Conflict.
In the event of any conflict between these
Bylaws and the provisions of Utah Code Annotated 57-8-1, et. seq.
as amended, the latter shall govern and apply.
Adoption of Bylaws
The undersigned Declarant o£ said Project hereby adopts the
foregoing as the Bylaws of its Association of Owners, this / ^ £

day of

Anft.tr.

wf^

~^"~
DECLARANTS
HILL-MANGUM INVESTMENT

Russell W. Mangum
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LAW O F F I C E S O F

PARKEN & KECK
SUITE S O S B O S T O N B U I L D I N G
# 9 E X C H A N G E PLACE
JOHN o PARKEN

S A L T L A K E C I T Y . UTAH 8*111

TELEPHONE
( a o , )

M A R C E L L A L KECK

S»«-2»20

August 18, 1987

Bruce E. Coke, Esq.
Beaslin, Nygaardf Coke & Vincent
333 North 300 West
Salt Lake City, Utah 84105
RE:

Dover Elevator v. Garden Towers Condo Owners
Corporation et al

Dear Mr. Coke:
This letter is to confirm my telephone conversation with Steve Lybbert this afternoon at a few minutes
before 3:00 o'clock p.m. In reviewing your office's brief, I
was distressed by Point III inasmuch as it is my recollection
that, after considerable discussion, you and I agreed that
the $l,400-some-odd dollars was a reasonable amount for my
attorney's fees, although our agreement reserved your right
to contest the fact of my client's entitlement to those fees.
I understand that Steve has spoken with you about this and
that your recollection is consistent with mine.
Accordingly, Steve has proposed, and it is
acceptable to me, that I will respond to this point of your
brief by reference to our agreement and Steve will file a
reply brief which, inter alia, acknowledges our agreement
with respect to the reasonableness of the attorney's fee.
Your courtesy in this regard is appreciated.
Please contact me if the foregoing is not consistent with
your understanding.
Yours very truly,

John D. Parken
JDP/csd
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OFFICES

BEASIXN*, N Y G A A R D , C O K E & V I N C E N T

SALT LAKE CITY O F F I C E S
HENRY S . N Y G A A R D , P.C.
B R U C E E. C O K E , P.C.
3RAIG T. V I N C E N T , P.C.
LARRY A. K I R K H A M , P.C.
RANDY B. C O K E , P.C.
S T E V E N H. LYBBERT

AN ASSOCIATION OF PROFESSIONAL. CORPORATIONS

3 3 3 NORTH 3 0 0 WEST STREET

SALT LAKE CITY, UTAH 8-4103
T E L E P H O N E (SOI) 3 2 8 - 2 5 0 6
T E L E C O P I E R (SOI) 36<4-©<403

VERNAL OFFICES
J O H N C. B E A S L I N , P.C.
J O H N R. A N O E R S O N
I S 5 NORTH VERNAL AVENUE
V E R N A L , UTAH 3 - 4 0 7 8
T E L E P H O N E (SOI) 7 8 9 - 1 2 0 1

August 24, 1987

John D. Parken, Esq.
Parken & Keck
Attorneys at Laws
Suite 808 Boston Building
Salt Lake City, Utah 84111
Re:

Dover Elevator v. Garden Towers Condo Owners

Dear Mr. Parken:
The substance of your letter of August 18, confirming a
conversation you> had had with Steve Lybbert and referring to a
conversation you and I had some time ago is misleading, is misrepresentative of the facts, and leaves out facts.
The facts are these: The original judge granted a judgment to you. There was no evidence regarding attorney's fees.
In response to a request from Judge Murphy, we somehow agreed to
a reasonable attorney's fee. You agreed to provide me with a
detail of the services, which were provided. You did, in fact,
provide me with an account billing which was not definitive by
its very nature. You indicated clearly to me that it would be
very time-consuming and difficult for you to separate your
records, and would only result in additional expense. The Judge
indicated that if we could not agree to something he would order
a hearing to determine attorney's fees in relationship to the
amount. In effect, the Judge ordered me to agree with you on
attorney's fees or have an additional hearing at which he would
consider the facts as presented, and enter a judgment agreeing to
clarify and modify the pre-existing judgment of Judge Fishier
while he was unwilling to consider any other issues. I raised
that issue with Judge Murphy and he indicated that would be his
ruling and therefore I was obliged to agree.
The point that should be made in your brief is that the
original judgment rendered by Fishier granted relief as prayed,
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which it didn't. What Murphy did in encouraging us to get this
thing in a posture to appeal does not really totally modify the
argument made on Point III. Accordingly, some care should be
taken in expressing properly the facts and circumstances as they
evolved rather than to simply suggest that I agreed to your
attorney's fee without any surrounding or accompanying facts.
Therefore, your representation that you intend to file a
reply brief which, inter alia, (whatever that means) acknowledges
our agreement with respect to the reasonability of the attorney's
fees should be accompanied by the facts and circumstances surrounding that agreement and the pressure clearly brought to bear
by Judge Murhpy. I do not, REPEAT, DO NOT, fault Judge Murphy
except that I believe him to be incorrect in his determination in
this matter. Nonetheless, the facts and circumstances are what
they are and should not be ignored in making any reply to Point
III.
With that in mind, the letter you addressed to me on
August 18, is not consistent with my understanding, and the reply
should be consistent with the facts as they evolved as opposed to
any summary conclusion that I stipulated to the attorney's fees.
Certainly, our recollections are the same, but your letter does
not tell the whole story. I assume your brief will. If it does
not we will address that issue in turn.
Sincerely,
BEASLIN, NYGAARD, COKE & VINCENT
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